
NEWARK ELECTRIC CORP., )
NEWARK ELECTRIC 2.0, iNC., and ) CLERK
COLACINO INDUSTRIES, INC., )

)
Petitioners )

1T. j c-i

) Case No. .

v. )
)

NATIONAL LABOR RELATIONS )
BOARD, )

)
Respondent )

PETITION FOR REVIEW OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
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Newark Electric Corp., Newark Electric 2.0, Inc., and
Colacino Industries, Inc., and International
Brotherhood of Electrical Workers, I.ocal 840.
Case 03 CA 088127

March 26, 2015

DECISION AND ORDER

[3V £vT[?.MBEiRS rvIIS(’IMARRA, [IIROZAWA,

AND Mt FU:RRAN

On January 6, 2014, Administrative Law Judge Ken—
neth \V, (Thu iSSLLed the attached cleeisimt The Respond—
eats tiled exceptions and a supporting brief, and the Gen—
ei’ai (‘ounscl Ii led an ansvcring briel

The National 1,ahor Relations Board lifts delegated its
authority in this proceeding to a thrce—nicnibcr panel.

The Board has considered the dcc i sion and the record
in light of the eceeptions and hricfi and has decided to
affirm the judge’s rulings, findings, and conclusions as

: c corr‘c I ilie fb11o;’intt error in ibe judge’s (It’CiSIIYEJ 11w JUdge
fbimd fhal 411 the lime file telLer of anneaL (.‘ was signed by R.espondcni
Newark Electric, there were several union n,einbers employed by New—
ark. Electric, The reei:ird reflects, however, that there were no union

members employed by Newat* Eleetne at that time. The Union’s busi
ness manager. Michael Davis. test.thed that two employees were per—
lorttttttg what later became bargaining untt work, and that they wcruld
have the i:tpportuttity to join tlte union afler completing a probationary
penod. ‘Utis error does not a t’foct our disposition of dos ease,

‘ilte Respondents have excepted to some or the judge’s credibility
flttditttts, The Board’s established policy is nra to overrule an admtnis—
tratts e law judge’s eredihtlity resoluttons unless the clear preponder
ance itt’ all the relevant evidence convinces us that lw)’ are incorrect.
Stoni)arr/ Jan’ Foil Proiittcts’, 91 N [RB 544 (195(1). etifli, I 5$. F.2d 362
(3d Cir, 19511 We have carefully examined the record artd find no
basis for reversittg tlte findings.

We reject the Respondents’ argumetit that th.e complaint should he
distntss’ed because ilte Board did not have a quonttn at the time tlte
eorrtpiaint isstted, Although subsequetifly the Supreitte court held
uneonstitutiottal the January 2(112 appoittttttents of three Board tnetn—
hens in ATE)! v. Aoel (‘toot/icr. 134 SL’t. 2550 (21114). that deeisioti
does not atThet tlte General Counsel’s auihorhy as an independent 01t
fleer appottited by the President attd eonflntted by the Senase, ‘l.lte
(jeneral (.‘t:ruttsel ‘s authority to invest gate uttt’atr labor practice charges
and to issue and prosecute uttfittr labot- practice eotttptarrtts derives
directly l’rom the langttatze ot’ the Act. not from any power delegated by
tlte Board See 2 USC. ** 1 Stct I & 160th Ric’/tordatttt (‘Itg’mic’aI
(‘a.. 22.2 NERD 5, 6 (1976). Aeeordittgly’. the presence t:rr absence ot’a
valid Board quorunt itas tto hearing art the Getteral Counsel or his
agettt’s prosecutorial authority in thts tttatter. See Pa/ito (.‘ontpoah’.s,
Inc.. 361 NLRB No. 3%. slip op. at I 12th 141,

We also reject the Respondents’ alternative argurti.ettt titat Acting
General Couttsel l,.afe Solomon was not properly appointed uttder et—
ther the Act or the Federal Vaeattctes Rethrnt Ac.t [Vaeartetes Act). 5
U,S.C. 3345 et seq. ihe Acting Gettenti Counsel was properly ap
poittted under the Vacancies Act, wttich pri:n’ides an alterttative to tite
specific procedures pros’ided by the Act, and the complaint is not sub—

modilted below, and to adopt the recommended Order as
modified and set forth tn full below.2

6.

i\,MEN’DI.D CONCLUSIONS OF 1._AW

Substitute the following fbr Conclusions of’ Law 2 and

2. At all matertal times. Respondents (‘olaeino indus—
tries, Newark Elcctrte 2.0 and Newark Electric haye had
substantially identical nanagement. opet’atiotis, equip—
mont, customers, and sttpen’ision. as ivell as eomnion
ownership and cotiinion control over labor relatiotis.

6. The international Iit’otherhood of Electrical \Vork—
ers, Local 84(1 (1131:E’\V, i_ocal 840) is a labor organzat0n
within the meaning of Section 2(5 ) ol the Act, and uion
signing the February 24. 201 1 Letter of Assent C, he—
came the. exclttsi’e collective—bargaining representative
of all the Respondents’ employees in the appropriate
hargaitiing unit described below for the purposes of eel—
lecttve bargaining vithin the meaning of’ Section 8ff”):

All etuployces pet’fctrniing ivork, as set forth tn Article
1.1 csf’ the Janttary’ I . 20 1 I to NItty 3 1 , 20 i 2 agreement
between the t,Jnion and the Finger I,akes, New York
(.‘hapter of NEC:’A, and the Jttne I , 20 1 2 to Nlav 3 I,
201 5 successor agreement between the Union and the
[:1g Lakes, New York Chapter cti NECI\, within the
geographic area set tbrth in Article IT of the same
agt’eemen ts.

jeet to attack based ittt the circumstances ofltis appoittttttent. See //tin—
thtgeon /itga/& /rtt’ . 361 N L.RB Nit. 64. slip op. at 2 3 fn. $ i21t14)
cttrng .tiuilh:t’ a. I/easer L’ncrgt’ (.‘o,,547 F. Supp. 2d 536. 542. 543

15.0. W Va ,20t )$t. a It’d. 57(1 I’ 3d 5.34 14th (‘ir, 2ttOYt (upholding au—
thttrwatiott ot’ a 1 tl(j I ittjunetirttt proceeding by’ Acting General (‘i:tttnsel
designated pursutsrtt to the Vacancies Act It We also find uttpet’sttasiv’e
Ite Respondetit ‘s rehiattee ott Hook.s c’, A’Irsap ‘fl7ncot: Support Sru’i’ic’es,

21113 WI.. 41104344 IWO. Wash, Aug. 13, 201 3. fisr thte reasons given
itt Unmiit,goot logo/is. sttpra.

t,ast, itt adopt ttig the conelusiott thar Respondents (.‘olaeino Ittdus—
tries and Newark Eleetrte are alter egos. we find it u.nnee.essaty to pass
ott tlte judge’s finding that Colaeit,o Industries and Newark Electric had
substantially’ identical business purposes. See Liberia Source 0’, Li.C,
344 Nl_Rtt 11.27, 1127 lit, 1 (21)05) (the I3oard does trot require the
presence of each fitctor in tittditt1t alter ego stttttts). etd’d. sub tom.
Ti’o/flird Dtslr/bo/ieto (.‘esocr t’. A/RB. 478 F.3d 1 72, 182. t3d (‘ir,
2111171, We also do ttot rely Ott Park , tt’eottc lit t’e.vonc’nls LU’. 359
NI..RB No. 134 t 2t1 13). cited by’ the judge. See 5:/RB t’. Not’! Ccotn/og.
supra.

SVe have ametsded t tte judge’s (‘ottclttsicttts of l.,aw attd Remedy to
‘ott ‘arm to his utttitir labor Fact ice tittdittgs and to retleet that the
Resportdettt recogttized the U nton as the etnployees’ bargaitnttg rept’e—
sentatsve under See, 8(fl without regard to tlte ti ttion’s tTajtstity status.
We sttail modtfy the jttdge’s recontotettited Order to confisrn:t to the
amettded conclustotts of law and remerty. attd its the t3oard’s statsdard
retttcdtat lattguage. Ste sItall also substitute a rtew notice to cortthnit to
the Order as titodified arid it aeectrdattee wtth ttttr dectsiorts itt I,shikawa
(/o,skec .“taicu’icci, /itc’.. 337 NERD 1 75 (2(11.11 ), a flU. 354 F.3d 534 (6th
Cir. 21104). tittrl Dtwhant St/too/ Sr’i’t’iccs, 360 N’ L.RB No, $5 tt) 141.

362 NI.RR No. 44
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having found that the Respondent has engaged in ccr—
tam tinfair labor practices. “c shall order it to cease and
(ICSiSt uIiCI 10 take certain affirniative action designed to
effectuate the Policies of the Act.

In addition to the remedies recom mended by the judge,
we shall require the Respondent to compensate unit em
ployees for the adverse tax consequences, if any. of re
ceiving any lump—sum backpay awards, and tile a report
with the Social Security Admtnistration allocating the
backpay awards to the approprrate calendar quarters for
each employee. 1)011 Chavas. LIE.’ cl/lila Tcntillas Don
C7zavac, 361 NLRJ3 No. 1(1 (2014).

Further having titund that the Respondent unlawililly
discontinued required contributions to certain benefit
funds, we shall order the Respondent to make whole its
unit employees covered by those funds by making all
delinquent contributions to those hinds, including any
additional amounts due the funds in accordance with
Mern’tt’cculter Opdc.’al Co., 240 NLRB 1213, 1216 fri. 7
(1

979),t
i’he Respondent also shall he required to reim

burse its unit employees 11w any expenses ensuing from
its failure to make the required benefit fund contdbu—
tions, as set forth in Kent) Plninbinç & Heating. 252
NLR.B 89 1 fn. 2 (1980), enfd, mem. 661 F.2d 940 (9th
Cir. 1981), including all medical expenses that would
have been covered by the funds. Such amounts shall he
computed in the manner set forth in Ogle Prolc’riloit See—
tic.’c, 183 NERD 682 (1970), cnfd, 444 F2d 502 (6th (‘jr.
14)71 ), with interest at the rate prescribed in Neu’ lion—

ZOiJY. 283 NLRB II 73 (I 087), compounded daily as pre
scribed in Kenruekv Riivn ilkdic’al Center, 356 NLRB
No. 8 (2olo):t

(.)RDER

The National Labor Relations Board orders that the
Respondents, Newark. Electric Corporation, Newark
Electric 2.0, Inc., and (.‘olacino Industries, Inc., Newark,
New York, a single employer and alter egos, their offic
ers, agents, successors, and assigns, shall

Cease and desist from
(a) Refusing to honor the February 24. 2(111 Letter of

Assent C and the collective—bargaining agreement that is

We leave to the eotnpttance stage the quesnon whether the Re
spondent must pay any additional amounts into the benetit funds in
order to satisft our “make whole’ remedy ,tiei’r,ninatht’r OptIcal Ca.
supnt.

to the ex.tettt that an emptoyee has made personal contributions to
a titnd that are accepted by itte tmxt in lieu ot the employers delhi:—
queni eonttitnttions during the period of the delhtqucncy’. the Respond
ent wilt reimhurse the etnptoy’ee. hut the amount orsueb retrnhttrscment
still cotistuttie tt setof 1 to the. amt:iunt hat the Respondent t:itherwise
tnves the fttnd.

in et’f’bct from June 1 , 20 I 2, through May 3 I , 20 1 5, he—
tween the IBE\V, Local 840 and the Finger Lakes Chap—
ter, NECA, which establishes the terms and conditions of
emplovnwnt of’ the Respondents’ employees in the fbI—
lowing appropriate bargaining unit during the term of the
contract and any atttoniattc cx tensions thereof’:

All eniployces peribrining work. as set fiirth in Article
II of the January I , 20 1 I to lvIav 3 1 , 2(1 1 2 agreement
between the Union anti the finger Lakes. New York
Chapter of NECA, and the Jt.me I, 2012 to May 31,
2015 successor agreement between the Union and the
Finger Lakes, New York Chapter of NECA, within the
geographic area set lbtih in Article II of the same
agreements.

(h) Failing and refusing to recognize and bargain with
the Union as the exclusive collective—bargaining repre
sentative, within the meaning of Section 8(fl, cit the Re
spondents’ employees in the appropriate tin it during the
term of their collective—bargaining agreement and any
atitomatic extensions thereof

(c) Repudiating and failing and refusing to apply to
unit employees their collective—bargaining agreement
since July 21), 201 2, and to make payments to the fringe
benefit funds tinder the collective—bargaining agreement
and any automatic extensions thereof,

(d) Discharging or otherwise discriminating against
employees because the’ form, join, or assist the IBEW,
I .ocal 840, or any other labor organization, or engage in
protected concerted activities, to discottrage employ’ees
from engaging in these activities,

(e) In ally’ like or related manner interfering with, re—
straining, or coercing employees in the exercise of’ the
rights guaranteed them by’ Section 7 of’ the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) (live flaIl force and effect to the terms and conch—
tons of employment provided in the collective—
bargaining agreement with the Union, and any automatic
renewal or extension of it,

(b) Make whole unit employees for any loss of earn—
ings and other benefits resulting from the Respondents’
fail tire to honor the terms of the agreement, in the man
ner set forth in the remedy’ section of’ the judge’ s decision
as amended ill this decision.

(c) Rem it the fringe benefit hinds payments that have
become due and reimburse unit employees for any’ losses
or expenses arising from the Respondents’ failure to
tnakc the required pay’ments, in the manner set forth in
the amended remedy’ section of this decision.

(d) On reqticst. bargain collectively in good lhith with
the Union as the exclusive representative of the employ—
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NLWARK 11.EcTRI( CORP.

ces in the appropriate hartain ing unit (1urin the terni of
die col Iective—barLaining agrccnicnt anfi any aut.oniatic
cxt.ensions thereof.

(c) \V ithin I 4 clays froni the date of t}s (.)rdr . offer
Anthony B toiiclcll ftit I ucinstatenient to his fornier job or,
if that job no longer exists, to a substantially eqciivalent
position, vithout prejudice to hi seniority oi’ any other
rights or prrvilCgCs previously enjoyed.

(fl Make Anthony Biondell whole for any loss of earn.—
i.ngs and other benefits suffered as a result of the discrim—
ination aainst him, in the manner set forth in the remedy
section ot the jctdge.’s decision as amended in this dcci—
S IOfl.

(r) Compensate each affected employee. including An—
thonv Bhcwdell. for the adverse tax consequences. if any,
of receiving a lump—slim hackpay award, and tile a report
with the Social Security Administration allocating the
hackpay award to the appropriate calendar quarters for
each employee.

(h) Within 14 days from the date of this order, remove
from their tiles an’ reference to the unkiwfttl discharge
of Anthony Bkmdell, and within 3 days thereafter, notify
him in writinti that this has been done and that the dis
charge will not be used against him in any way.

(.i) Preserve and, within I 4 days of a request, or such
additional time as the Regional [)irector ma allow for
good cause shown, provide at a reasonable place desig
nated by the Board or its azents, all payroll records, so
cial security payment records, timecards, personcl rec
ords and reports, and all other records, including an elec
tronic cope of such records if stored in electronic form,
necessary to analyze the amount of backpay and other
adjustments ot monetary benetits clue cinder the terms of
this Order.

ff1 Within 14 days after service by the Region. post at
the. Respondents’ Newark. New York tIieiii.t.ies copies of
the attached m:tice marked Appendi,x.S Copies of the
notice, on forms provided by the Regional Director for
Region 3. after being signed by the Respondents’ author
ized representative, shall he posted by the Respondents
and maintained for (if.) Consecutive days in conspicuous
places, including all places where notices to employees
are customarily posted. In addition to physical posting of
paper notices, the notices shall he distributed electroni
cally. such as by email, posting on an intranet or an in
ternet site,, and/or other electronic means, if the Respond—
ents customanly communicate with their employees by

If this Order Is enftwccd by a judgment of a United States court of
appeals. the words in I he. not ice reading “Posted by Order of be Na
tiomet Labor Relations I3oard” shall read “Posted Pursuani to a iudg’
merit of the tinited States C.’ourt of Appeat.s Ertlbreing rn Order of the
National Labor Relations Ltoard.”

such means. Reasonable steps shall be taken by the Re
spotdeiits to ensure that the notices are not altered, de—
laced, or covered by any other material. 11’ the Respond
ents have gone out of business or closed the facilities
involved in these proceedings, or sold the business or the
facilities involved herein, the Respondents shall clupli—
cute anti mail, at their own expense. a copy of the notice
to all current employees and former employees employed
by the Respondents at any time since July 20, 2012.

(k) Within 21 days after service by the Region, tUe
with the Regional Director for R.egicrn 3 a sworn certiti—
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondents have
taken to comply.

Dated, Washington. D.C. March 26, 2(.) I 5

(SEAL)

Philip A. Ni iseimarra, Member

Kent Y. Il irozawa. M ember

Laciren McFerran, Member

NA LION AL I.AB(,)R RELATIONS I3OARt)

APPENDIX

NoticE it) EII’LovtEs
Posmo IW Oi.uu 01-THE

NATIONAL LAE3OR RElATIONS Bt.)AR1)
An Agency of’ the United States Government

The National t.ahor Relations Board has found that we
violated Federal labor law and has ordered us to post. and
obey this notice.

FEDERAL LAW GIVES Yf)tJ ii IF RIGI IT TO

[orm, join, or assist a union
Choose representatives to bargain with us on

your behalf
Act together with other employees l’or your bene

fit and protection
(,,‘hoose not to engage in any of these protected

activities.

tVE WILL NOT refuse to honor the February 24, 2t) I. I
Letter of Assent C and the collective-bargaining agree
ment with the Union that is in effect from June I, 201 2,
through May 3 I , 2(115. which establishes the terms and
conditions of your employment in the following appro—
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priate bargaining unit during the term of the contract and
any automatic extensions thereof:

All employees perfbnnine work, as set forth in Article
II of the Januaiy I, II to May 3 I 20 12 agreement

between the Union and the Finger 1.akes, New York
Chapter of’ NECA. and the June I, 2f) 12 to May 31
2015 successor agreement between the Union and the
Finger Lakes, New York Chapter of NLCA, within the
geographic area set ftn’th in Article II of the same
agreements.

WE WILL Nor fail and refuse to recognize and bargain

in good faith with the Unit:)n as your collective—
bargaining representative during the term of the coHec—
tive—bargaining agreement and any automatic extensions
thereof.

WE WIt[. NOT repudiate and fail and ret’use to apply to
tin it employees your collective—bargaining agreement
since July 20. 2012, and to make payments to the fringe
heneflt funds under that agreement and any automatic
extensions theret:f,

WE WIt. L NCT discharge or otherwise discriminate
against any of you for sttpporting the II3EW, Local Mo,
or an other labor organization, or engaging in protected
concerted activities, to discourage you from engaging in
these activities.

WE WII. [. NOT in any like or related manner interfere
with, restrain, or coerce yoti ill the exercise of tile rights
listed above.

Wr WI U.. give lull force and effect to the collective—
bargaining agreement effective from June 1, 20 12,
throctgh May 3 I, 2t.) 15, and any automatic extensions
thereof’.

WE Will., make you whole for any tosses you may have
suffered as a result of our refusal to honor the terms of
the collective—bargaining agreement.

WE WI Li. rem it tile fringe benefit funds payments that
have become due and reimburse you fur any losses or
expeilses arising from our failure to make the required
payments.

WE WILL, on request, bargain ill good faith with the
Union as vocir exclusive collective—bargaining repre
sentative during the term of’ the collective—bargaining

reem ent.
WI: WIlL, \vithin 14 days from the date of the l3oard’s

Order, c:tff’er Anthony Blondell full reinstatement to his
former job or, it’ that job is no longer available, to a sub
stantial ly equivalei.it position, withou.t prejudice to his
seniority or any other rights or prixileges previously en
joyed.

Wii WILL make Anthony Blondell whole for any loss
of: earnings and other benefits resulting from his clis—
charge, less any net interim earnings, plus interest,

WE WILL compensate each affected employee, includ
ing Anthony Blondell, for the adverse tax consequences,
if’ any, of receiving a lump—sum hackpay award, and WI.
WI EL file a report with the Social Security A diii in istration
allocating the hackpay award to the appropriate calendar
quarters for each employee.

WE WIt .,, with in 14 days from the (late of’ the Board’s
Order, remove from our files any reference to the unlaw—
flil discharge of Anthony Blondell, arid WE WILL. within
3 days thereafter, notify him ill writing that this has been
done and that. the discharge will not he used against him
in any tvav.

NEWARK ELECTRIC CORP., NEWARK ELECtRIC’
2.0, TNt., ANI. COLACI.NO lNDt.S’1RIES, INC.

The Board’s decision can be found at
www.nlrh.ov’case/03-CA-0 I 27 or by using the QR
code below. Alternatively, you can obtain a copy of’ the
decjsion from the Executive Secretary, National t..ahor
Relations Board, I 099 14th Street,. N.W., Washington.
i).C. 20570, or by calling f2t)2) 273 1940.

I

C. lobe T. Sellers. Lag. and MUlt Eu€tI’t’irx Mattinore, Lsq,. tar
the General Cotmsel.

Edward A. Trei’rett, Est. (ihnrc Beach. PLI.Q, of Pittsford,
Nw York. for the Respondent— Em plover.

DEt.’ISION

Sttir:sii.r ol ill. (t’sr

KI\itli W. tilL. Administrative L,aw Judge. This case
nas tried on Augctst 26 and 27. 201 31 in Buffalo. New York,
ptirsuant to a complaint arid notice of hearing issued by the
Regional I)itcctor fur Region 3 of the National Labor Relations
Board (NLRB or Board) on May 3t). 2013. fGt Exit. I .) The
complaint, based upon chai’ges tiled by the International Broth.
erhood of Electrical Workers t IBEW), Local 4t) (the Charging

All dales are in. 201%. unless otherwise indlealed.
testimony is noted us “ tr.” (transcrmptt, The esitihits lbr the (jell’

crat Counsel mmmd Respondent are idetmtiticd as “Gc.’ Esh.” and “R. Exh.”
The closing briefs are denlitled as “GE Br.” for he Geiterut Counsel
and “R..f3r,’ ftr the Respondent.

USCA Case #15-1111      Document #1548652            Filed: 04/20/2015      Page 6 of 19



NEWARK El. ECTRIC’ CORP. 5

Parix or Uiijon). alleges that Newark E.lcciric Corp. ( Resjntci—
ent Newark Electric). Newark Electric 20. Inc. (Respondent
Ncvark 2.0 ). and (.‘obcino indnstries. Inc. I Respondent
(‘olneino) (collectively. ihe Respondents) are a ‘.: int!Ie enpIover
or tiller egos and the Respondents jointed Section Sn )( 5 1. 13).
and ( I ) of the National 1_abor Relations Act (NLRA or Act).

‘lThc 1{esj,&,ndents tiled timely amended answers in the coni—
plaint denying the niatenal allegations in the complaint and
asserting several attirmative defenses.’

Issues

The coniplaku alleges that the Respondents violated Section
8(a)(5) and C I ) 01 the Act shen on or nlnut July 20. 20 I 2. they
withdrew reconnition and repudiated the collective—bargaining
agreement that they were parties with the Union. The corn—
plaint further alleges that the Respondents violated Section
S(a )ç3 ) and ( I ) when ernplovee Anthony lIlondel I (l3londeIl)
%%‘as laid—oil because his employment as conditioned upon
worting br a rronuniorr company.

After the close of the lmearing. the briefs were timely tiled by
the parties. ohieb I liae carelIdlv considc.‘rccl. ( )n die entire
record, including niy Ol)servation ol the di.. rneanor ol the wit—

5 (‘ounscl tbr mime Rcspondcnns nnmoved mo disnmniss time complaint and
assermerl an idal (Tr. 1 1 . 1 2 ) mind in Es brief ninan nbc Board and mImosa
who represent. ii, had no authority to issue tIns complaint and prosecute
this action because 11w Board chd not have a quontnt of three of its live
tnemrtbem rti. order to issue a complaint and to take other actions. cUing
Noel (‘anniog s AL//S. 705 F, 3d 49(1, 499 (D.C. Cii, 2013), eert.
granted 133 S.Ct. 2861 20I3), and New Process Sleet L./ r ELSE.

1 30 SO .2635. 2645. However, as the court acknowledged. its deci
slot, con P lets w oh ru.lintns 01st least three other courts of appeals. See
Evans s’. Stepltens. 387 F.%d 122.0 111th (‘in 2004t, ceo. denied 544
U.S. 941 (2005): CS. r Wood/em’, 751 F.2d 1008 (9th (‘tr. I 985)’ ( S.

.1//oven. 305 F.2d 704 (%d Cii. 1962). Tints, lIme hoard has rejected
ins argument. as the issue regttrdhtg t he validity of recess appoint —

tttents “remains in litigation, and pending a delinitive resolution. the
Board is chanted to linItill its responsibilities under the Act.” See
(145 Regtdcaed Seeurin So/talons. 359 Nt_RB No. 101. slip op. at I
In, I (2013), ailing Se/grove Pose dense Core Cenrer. 359 NLRB
No. 77. slip tsp. at i fit. 1 (2013). The. Respondent’s alternate argument
is mhtst tire complaint should be dismissed because Act itig General
(‘outtsel Lafe Solomon could not properly he appointed under the Fed—
end Vacancies Rel’ornn Act (FVRA.) ttttd therelhre lacked authority Itt
tsstte the complaint in this ease. etting hooks v. kirsup ‘Petmtnr Support
Serrkes, hoe,., 21t13 U.S. (list, LEX.IS I 14320 (WI). Wash, Aug. 12.
201 IL ill. ExIt. 1.1 i’he Getseral Counsel argues (sat AUC Solomctn
was properly appot tsted ttntder the LV R A. (‘onirary to the U espt:ittdent ‘s
.tsserttott. Use express terms ol’ tIme FVRA make it applicable to all cx—
ectttwe agencIes. witlt one speetlie cs’eeptnttn tnapplteahle here. 5

3345(n): see 5 U.S.C. (05 (“E.seeuttve agency” delined to
tttehtde irtdepetidettt. ttgettetes). and (mm all t:ithees withits those agettcies.
sttch as tlse olbee cii Getseral Counsel, that are tilled by presidential
appoinmtent with Sensate eot,.firnnation. 5 U.S_C. § 3345o I. Be/grove
Post leone (‘ore Ceorer, above. lam. httmmnsd only to apply established
Board precedent whteh the Suprettte Court has not reversed, tsot’witis
standing contrary decisions by the lower courts. ((‘seen. hoe.. 273
N L.RB 746, 749 ft.. 14 (1984). As such, time Respondents’ motion to
dismiss the comttphtiit.n is denied, Moreover. tlte tlottrd now has live
members and a General Cottttsel wht, have been eotsflrnmned by’ the Sett—
ale.

nesses.5 I niake the following

Ftsntsus 01 j:,’j’

1. Ji,’ktStSt( i(5\ \‘St) t A[I(tR t.)R(.iANt’/A’l’t(5\ s:t’ VII’S

At all tstatenal tunes, rise Respondent Newark Electric. a
New York corporation, has heent an electrical contractor in time
eontstruetioms industry with an office and place of bttsintess in
Newark, New York. At all material times. tlse Respondent
Newark 2.0, a New York corporations, has been an electrical
contractor in the construction industry with an office amid place
of business in Newark.. New York. At all material times, the
Respondent (‘olacino Industries, a New York corporation, Isas
been an electrical contractor in tise construction industry and a
provider ot’ inionnation technology services with an csfliee and
place of httsiness in Newark. New York. I)uring a represensta—
tive I —year period, Respondents Colaeino industries and New
ark 2.0 purchased and received goods at its Newark. New York
l’acililv valued itt excess of 550,000 directly from ersmeqsrises
o ntlsin tine State of New York. eae.h of whiels other enterprises
had received time goods directly Ii’orsx poitims outside the State of
New York.5

‘I’ise Uniots is a labor organizalicsms within tlse meaning 01’ Sec—
lion 2.15) at’ tIme Act.

11 tIn.: At. t..l*iEt) I’ \i AIR 1,410415 PRACIlUt.

A. Soekgeoand

James (‘olaeino (Cobaeitscs) is tise owner attd presidetst tsf Re
spondents C:’olaeitso lntdustries’arsd Newark 2.0. ‘rise Respond—
emit Newark Electric was hscorporated in May 197 by
Cohaeitso’ s 115115cr, Riclsard Cohaeimso. ( R. Exhs. 5,1 Colaeino
was employed by Itis Iitdser and worked at Respondent Newark
Electric for over 2(1 years. Colaeitto mesttfieti lie pttrehsased tlse
assets, good will, equipment. website. customer database lI’onn
Isis fitther in 2.0(10, hut did not tsutrigist buy’ the company or
asstttssed rise company’s liabilities.

(‘olacino inamnmamed that Newark Electric. was always (00
perceist owned by Isis hither, Richard (‘olaeimso. (Ti. 1 70173:
243 245.) (‘olaci no demsies heimsg an owner or company tsfficer
of Respondent Newark E’hectric. (rn 171 4 According to Rich
ard Colaeimso. Newark Electric has riot beets operasitsg as a husi—
ness since us assets were sold in 2000, and was subseqttemstly
dissolved on April 13, 2(113. after resolving dv tax liabilities.
(Ti’. 174 175; 285 288.)

Rcspontdetst (‘olaeino lnsdustries was incorporated by
Colaeitso in Fehrttarv 2000. and tlse purelsased assets (I’om
Newark Electric were folded into Colacino lmsdustrics. t Tr.

a lime credilsshttv resolutions iterein have been derived frotmt a review
(ml’ die ctutre testinnontial t’eeord atsd exhibits, with, due regard (hr the
logic ot’prohab hits’, the demneanor of the witnesses, and the teaehmmgs’ at’
V/AS r, Wo/wn tUg. Co.. 369 U.S. 404, 41)8 ( 1962) As Its those wit—
tscsscs testiltyittg its eomsts’adicticstt tt:s time findings herein, their testimony
has been discredited. cOiner as havmtig beets in eonfiicl with credited
doeumetttary or tcstitttmmnniai evidence msr because it was Isist credible mid
utiwotihv (ml belief

lisa aittrnscv dir die Respotsdcnts amsd tlse General (‘oumisel stipulat’
ccl Ilsat Respotsdctsts Colacino Industries and Newark 2,1) are single
cnwksvcr:aiter egos ftsr the purpose at’ time heanimsg atsd titan the Board
has junsdietsots over Ihemmi. Tn. 7. 8.1
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200. ; Respondent C.olacino Industries is I (K) peiccnt o%riecl by
(:L,kIcirlc) \% be is also tbc president. ( Er. I 53 ; R. Lab. 3 . I lie
place oF business br Respondent Newark Electric was at I 3 1
liarrison Street. Newark. New Y ork. at the time (‘olaemo In—
dustries was irteorporttted. (‘olacino testified [lint oiiee
(‘olacino Industries was iiicorporated. be Itli)Ved nil the pur—
chased assets ironi Newark Electric. to a different hui Iding at
I 26 Earrison Sircet, witieb was across tbe street. The Luilding
that bad housed Newark Iflectric on I 3 1 lIarrison street was
üvned by Culacino çwhicb be bad purchased during bk par—
eats’ divorce PrceeLlit 1 and be sold tEe property. ( rr. 244.
245 j The hui Wing on 1 2h 1{arrison Stree.L is also owned by
(‘olacuto aTtCI Respondent (.olacinn Industries leases and pay
rent to Colaeino for the rise. ol tbe property. (Yr. I 73. 1 95

(.‘olacino staled tEat tbe puimai’ business of [Zespondent
(‘olacino Inclastries tas in atnontation systems integration.
perlonning mainly sohtsare development, integration and ser
vice (or water. sewer systems. food industry, and manuihctur—
ing. (‘olacino indicated that a small portion of Colaeino indus
tries’ business was in traditional electrical work., which was
mostly handled by Richard Colacino. (Tr. 166170: 240.)

(‘olaeino maintain that Newark Electric was dormant after
the assets were sold by his father in 2000. Colacino testified
that Newark Electric had done no httsiness and had inn hired
any employees since 2000. (Fr. 244. 245..) Colacitto stated.
however. (or name reeounition ptirpOses dun up the transition of
operations irom Nets ark Electric to (olacino Industries, he
contitttted to use die Newark Electric logo, stationer>. and other
identifying aspects. He testi tied that we st antetl to retain the
name recognition (of Newark Electric). So. over a period of
time, as we transitiotted e’re trying to keep the brand
recognition.” (Fr. 173, I 98 200. 241

Contrary to the assertions of Colaeino_ I (md that the Re
spondent Newark Electric was holding itself out to the. ptih)ie as
an aeth e operating company iroitt the years 20(10 to 2012. even
after selling all its assets to Respt.mdent Colaeino industries.
The record shows that Respondents C’olac.ino industries ant)
Newark Electric are housed at (26 Harrisoti Street, The cii—
trattee doors to I 26 Harrison Street are stenciled with the New
ark Electric and Colacino Industries logos Jr. I 73): (lie
(.‘olaeiito Industries stationer>’ also eontatned the Ness ark Elec
tric logo: the company vans for Colaeino Industries company
contirt tied to advertise and display die Newark Electric logo
althottgh (.‘olacitio was allegedly working ott the “next genera—

tion” logo Jr. I 74, 246: (iC Exh. [9): :tnd the ettstotner pttr—
chase orders and invoices were addressed to Respondents
Colaein.o Industries and Newark Electric. (CiC Exhs. 34, 32.
31.)

Further, the entployees of Colaeino Industries completed
timesheets tha.t showed the (.‘olacino and Newark Electric log
os. Employees lillittg ottt their job cards and sttpply requisi—
tions unIv showed the Newark Electric logo. ‘i’ite employer’s
euninibtttioits to the union ftmds t’aitie li’om New ark Electric.
((iC Exit. 9.)

Blondell testified that lie completed his job cards ss ith the
Newark Electric logo. t ‘Fr. 126.) Blondell further testi lied that
(.‘olacino ivas the ott tier ol’ Respondents Colaeino htdustries,
N,,ss uk I Etit it intl Nss uk I Ectu it 2 El I Ic tuithi mcd ill

three coittp:unies are housed in one building with one address
:uutd that the natues of Respondent C.’olaciitu lndttsinies and
Newat’k Electric are sieticiled on the glass door. lie said that he
receis ed all his sttpplies ant) parts front one warehouse regard—
less of which eoinpaity was pertbrnting ilte stork. B londell said
there was one fttcsiinile. copier. anti printer machine for all
three companies and one jiliotte systetu that did not identil’y the
contpanv for tlte ineoutting. call. Culaeino liatl kept the original
Newark l:ileetnic phone ittiniber. Blondeli also eottfirined that
the cmnpany vans contintie to display the Newark Electric logo.
B londell said that none of the s arts Itad any markings indicating
(‘olacino Industries or Newark Electric: 2.0. (l’r. I I t) I 2.4.)

Colaeiuio testi)ied that the phone calls ivould all conic in (hr
(:olaeiuuti Industries. but for the electric and pipe work. the calls
would be directed to Richard C ‘olacino ( stito mainly perlornied
this type tuf wurk) and the calls for any automation systems
stork would be taku.‘ru by a diflërent group. (‘I’r. I 76.) lie said
that cotnutittnieations by’ einails heisseen the Respontlents :tnd
the public were interchangeable between newarkeleetrie.eom
aiid colaeino.coin ( OC Exit 29). hto explained that it ibid tiot
matter which email address was used by an otitsider because
the messages would always anise under the colacino.coin
mailbox. (l’r. 196 198., 259.)

With regard to Respondent Newark Electric 2.0. Colaciito
filed (hr incorporation ciii March 8. 20 11 . and at the same time.
applied for a Federal employer identification nuuttber. ((IC
Exh. 28.)’llte Respondent Newark Electric 2.0 is I 00 percent
owned by Colaeino who is also the presidern. According to
(.‘olac.ioo. Newark Electric 2.0 was incorporated to perform the
traditiotial electi’ical work that was not Colacino Industries’
main business, lie envisit,netl Respondent Newark Electric 2.0
to be a divisioti of Respoitdetit Colae mo Industries. (‘I’r. I 70
1 74.( As such. the counsel for the General Counsel and for the
Respondents stipulated that Respondents Newark Electric 2.0
anti Colacino Industries are a single employer alter ego enter
prise and stibjected to the i3oard ‘s jurisdiction. (‘I’r. 7, 8.)

Coiacino testi(Ied that Newark Electric 2.0 was also alleged—
Iv ere:tted in order to appease the aggressive barrage of emails.
letters, and personal appearaitces )iy the business manager 01’
the Union. NI ichael i)avis (Davis). Colaeino complained that
i)avis was disrupting his office staff in his campaign to ctui—
vinee Colacino to sign tip with the Union. (l’r. I SO.)

Davis has been the business manager (hr the l..oeal 840 since
July 2t) 11. artd is responsible for enforcing (lie collective—
bargaining agreements bctweeut the union and employers.
Prior to holditig that position, Davis was a union organizer tI’om
2.005 to 2.01 .1 , I)avis said that his objective as a tinioti organizer
was to increase union membership arid to convert employers
from itOuittnit)ti to union contractors. (‘Fr. 15, I 6.)

(‘olacino testified. that I)avis had been trying. to persuatie him
to sign tip with the Union since 2005. arid lie would base fre
quent contacts with C.’olacinu am least sever:tl times a week.
meltiding lunches, personal appearances, and scheduled meet—
ings at his premises. Colacino characterized these contacts as
“persistent” with a fur aituouni of’ pressure. Colacino stated
that I)avts wanted hun to siL’n a letter of’ asseitt. which is essen
tially an agreement for a trial period (hr the Union to demon—
strate the benefits of being. a tuition contractor.
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Colacino tstifled that Davis also offered to provide jour—
nevman caliber electricians liar him on a trial basis. (‘olacino
repined that Davis would provide such employees. including
Blondell. and then take them ofT the job even it they were will
ing to contInue working for a nonunion shop. According to
(‘olacino. the campaign to unioniie by Davis reached a point
where Davis would sign up some of Colacinos employees as
union nicinher and then immediately Laid them oil because they
could not continue to ss ork for a nonunion shop. Colacino said
he felt to pressure to sign a letter of assent when [)a’is alleged
ly represented to him that (‘olacino wottld be able to have
Blondell and other UfliOlt electricians return to work upon sign
ing the letter. t 1r. 246 25 I According to (‘olacino. I)av is
would leave completed letters ot assent for (‘olacino to sign
and macfe comments that C olacino’s problem n ith linding good
skilled labor would “go ass ay” once he signs the letter of as
sent. (Fr. 254: R. Exit. 2.)

[.)as is testified that he knew James and Richard Colacino
since 20t)5, and does not den trying to sign up Respondent
Ness ark Electric as a union contractor. (Tr. 21. 22. 64.) Davis
testified that he was aware that the elder Colacino sold Ness ark
Electric to James Colacino, [)as is also believed that Cotacino
then became president of Newark Electric t)ecaitsc Colacino
gave him a company business card containing the Ness ark Elec
tric logo. The record shows that the business card stated the
name of .lamcs Colacino and his title has ‘President.{.’EO.”
(Tr. 64 67: (it’ Exh. 7.) t)as is testified that was not aware of
the existence of Newark Electric 2.0 during the time when he
was Irving to sign ctp Newark Electric as a union shop. (Ir. 5t’t,
65. 299.)

Vicky Bliss ti3hiss) testitieci that she worked at Respondent
(‘olacino industries in 2.010 anti 2t) 11 as the otlice manager.
She witnessed [)avis coming by the office looking liar Colacino
at least 3 times a day. Bliss said that [)avis woitld show tip at
the oflice unannounced or wait for Colacino in the company
parking lot. On other occasions, Bliss saId that Davis would
call liar Cotacino. Bliss said that she knew Davis was trying 10

get Colacino to join the union. She characterir.ed Davis’ con
versations and efforts as”tIicndlv bitt persuasive” lit’. 29()
293..)

B. The tc’tt,’i’.c of .4s.sL’nt

[.)avis testified that Local X4t) represents electricians, in five
cottnties in the northern tier of the State of New York. The
t..ocal, as part of 113 LW. has a master collective—bargaining
agreement with the National Electrical Contractors Association
x l:c:’A). a mttltiple employers association.

Das is said that, in essence, under the work presersation
clause in section 2.06(a) of the master agreement. a union con
tractor is prohibited ti’c.nn subcomracting out to a nonunion
shop. Davis testified that the previous master agreement was
from Janctarv I . 2011 10 May 3 I and the current aL’reemnent is
front 3111w 1 to May 31, 2015. fir. 17 IX: (it. Exhs. 2 ,3.)The
ssork. t)resersitoti clause states:

lii order to protect and preserve. for the employees covered by
this Agreement, all work heretofore performed by them, and
in order to prevent any device or subterfttge to avoid the pro—

tection and preservation of such work, it is hereby agreed as
liahioss’s: I I’ audi when the. Employer shall pertortim ally’ oil—site
cc.itsstrttction work ofthe type covered by this Agt’eement. ttn—
der its own nanie or under the nìame of another, as a corpora—
tion, company. partnership. or any odiec’ business entity in—
eltiding a joint ventitre. isherein the Employer. tluvwigh it’s of
ticers. directors, partners. ot’ stockholders, exercises either di-
reetlv or indirectly. tuanagenient control or cnajority owner—
ship. the tet’tns amid comiditions of’ this igreensent shall he ap—
plicable to all such svork. All ehas’gcs t)r violatiotts 01 this
Section shah I he considered as a dispute and shall be pro—
eessed in accordance with the provisions of this Agreement
coveritig the procedure liar the handling ofgrievanccs arid the
final l)nitdhltte resoltition oh disputes.

[)asis testified that an ettiplovet’ becotnes a pan> to the mnas—
t.er agt’eoinent by signing either a I..cttet’ of ,\ssent ,.\ or a Letter
of Assent (.‘. lie indicated that a Letit“r. of’ .\ssent .‘\ is for an
eniployer ss ho tms been a previous union contractor whereas a
t..etter ot Assent C is for an employer who has not been a union
contractor hut is willing to engage as a union shop on a trial
basis. fir. IX, I 9.) Upon signing a Letter of Assent C. the
employer becomes hound by’ the mttltiemployer tnast’er agree—
inetit between the Union and NEt’A.

A [.etter of Assent (.‘ hounds the etnplover to the tnaster
agreement liar I 50 days from the etExtive date ot the leuet’.’
The employer, after the first I Sf) days and within the first 12
months of the efflctise date, may termtnate the letter of assent
and the master coltec’tive—bat’uaining’ agreement by giving writ

ten notice at least 3(3 days prior to the selected termination date
td) the N EC’ and Union. At the earliest point in time to terini—
nate. the etnployer would he reqcttred to give written notice on

the 151st day from tile effective date.
if the e.nrplover does not take advantage to terminate the let—

tet’ hetss een the 151st and 335th day. then the employer wottlct
he bound by the tenns of the master agreement until it expires.
The 3 35th day otihe I —year atiniversarv date of the letter is the
last day pd)ssible to terminate the letter because the employer is
requtired to pros ide a written 3t)—day notice to the NECA and
Union before the annts’ersarv date. If the employer fails td)

terminate the letter of assent after the first I 2 months from the
e fti,wtive date. the employer is hound by the master agreement
tinti I its stated termination date as well as to all stthseqtient
amendments and renewals.

If the ctnployer desires to terminate the letter 01 assent and
does tlot intend to comply with and he bound by all the provi—
su)ns in any subseqctent agreements. the employer mttst notity
the NECA and. Union in writing at least 100 clays prior to the
termination date of.’ the then current agreement. (GC Lxii. 5 ‘Fr.
20.. 21.)

C.’ 7’hc Sit,’nint, wt’t.c’ttcrs of. isxc’ui C hr
Respondent .Vrwarh Electric’

[.)av is has been trying to con vince (.‘olactno to sign a Lcticr
ol’ ;\sseilt : liar Respondent Newark Electric since 2006. fir.

I 9 2 1.) [.)avis said he finally convinced Colacino it) sign the

‘the l..eiier of Assent A phayed no signiticant role in this coniphaint.
((it’ [sb. 4.)
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LeBer UI \ssenI C: in February 20 I I . E)a s testiflcd that it was

his untlerstanding that (he [_ettcr of i\sscnt C.’ signed by
(olacino \%Lts for the Respondern New ark Elceinc.. [)avis said
the letter Of assent was signed in the c:.ening on February 24.
20 ] I at the Nessark E lectric oflices and approved by the NE(’\
on \4ay 6. 20 1 1 . (CC.‘ [xli. 6.) Davis said that C.olttciiio signed
on behalf 01 Newark Eleciric and that Richard Colacino sas
also presented 11w the signing. Das is indicated that Clark CuL—
ver. who was the lbrmcr business intinag‘ r. signed 11w the Un—
il_ni. Davis said that eservone then vent to dinner to celebrate
the signing.. (Fr. 2 1 29.) C:oIaeiil() testilied that his huither was
there ibr tbc. sign ing because “he likes to t‘iC and everyone
sveru to dinner allerwards. ( Fr. 232.)

iIie record shosvs that the I.etter nI Assent U was signet) on
l:ehruai.y. 24. 2)) 1 1 . by C.olaeino ahoic the line that had his
name and title as CEO. The name of the. firm on the Letter of
Assent C stated “Newark Electric” with an address at 126 Har
rison Street. The. Federal employer identification. number was
reflreneed as l6 1127802. which was the correct Federal II)
nmnher liar Newark Electric. Davis testified (hat the natne of
the cotnpany and Federal ID number was obtained Irom Bliss,
rr. 22.)

Folaemo testified that he did ttot know how Davis received
the Federal II) information and denied authorizing any one in
his company to provide the information to him. He indicated
that previous letter of assents were tilled out by Davis or some
one working liar the Union with inconect tnlortnation. such as
the address liar Newark l:iectrie. Colacino maintained titat he
did not review the I.etter of Assent C before sioni ng on Febru—
an’ 24. Colacino testified that ‘1 assumed (tile information)
would be accurate because Mike ( l)avcs) was well aware of the
lortnation ol separate companies.” (Tr. 2.54 257.1 Colacino
insisted that he told Davis that th.e. L.etter ot Assem C was liar
Respondettt Newark Electric 2.0 and never noticed that the
symbol “2.0” was missing l.rom the letter. (Tr. 183. 232. 265.)
Coiac inct also testified that Newark Electric 2.0 did not have a
Fetleral employer tax in at the time the Letter of Assent C was
srgcted. ii. 257.) I)avis, however. Eats always maintained that
he svas clot aware of (lie existettee of Respondent Newark Elec
tric 2.0 utttil April 2012.

‘l’he efft’ctive date ol’ tite Letter of Assent C.’ wa.s February 24.
2(111 . Pursuant to the contract provisions ot’ tite letter, the Re—
spoctdent Ness ark Electric was bottnd to tIme tertns of the letter
for tile next 1 80 days and wottld then have the opponttnity fi’ocn
Augttst 2.4. 2t) I I . to Janttarv 24. 201 2, to terminate the asse.rtt
by providing the 30—day writtett notice to hotEl the Union and.
NEC1\. At the yen’ latest date that the Respondent Newark
Electric cottld terminate tile i.etter of Assent C and the. eol lee—
ti:ve—bargaining agreement was on January 2.4, 2012, which
wottld be 30 days prior to (lie 1 —ear anniversary ol the letter of
as.setit,:

W th the signing of tlte letter of assent. the Union became the
exclusive collective— bargaining representative of the Respond—
cr65’ employees in (lie following appropriate bargaining unit of

— the counsci for the Genend (‘omtscl inadvertently noted Fchnmary
24. 2(111 . as tIme epranun date ot mite letter ot assent. which actually
should read Fchruary 24. 2tt 12. (See (IC’ Br. at l}.j

All employees pcrliannitlg work. as set liimth in An.. ide Ii 01’
the Jatttman I . 20 l I to May 3 1 . 20 1 2 agreement between the
1.:lnioit amId tIle Fittget’ l..akes. New York Chapter ol NlC.A,
atld the June 1 _ 20 I 2 to Maw 3 I _ 20 1 5 sttccessor agt’eetnent
betweett cite Uttiotl and the Finger Lakes. New York (Thapter
01 NECA. with the geographk“‘area set tttttlt in Article H of
the sante agreements.

A.t tlte thtte the i.etter of Assent C was signed by the Re—
spotident Newark Electric. there were several union ittembers
cittployed by Respontlent Newark Electrim_:, l:)avis testified tlun
Ite agreed with C.’oiac.inti that the ttnion tliemnlx‘rs svould finish
tip their itssigttttlents under tile itOitttniOtl tei’ttis attd conditions
of emnplowcttent and tltereafler. they would begin to receive
tmnitirt svages and benetits ill accordance with the Iettt.‘r of assent
and tltc tttaster collective—bargaining agreetitent. E)as is reeal led
titat l3lontIel i, NI ike Behernitz (Behe.rnitz. ), and ?vlark Patlerstin
Pmntersott ) were three etnplovees already pcrliartning bargain—
ing ttnit svork at Respondent Newark Electric. Davis saiti tilat
evetittiallv these thret‘‘and others would become ttnion mem—
hers after performing their obligatory 1000 htntrs probationary
period. (‘Ft’. 2528.)

‘l’Lle record sllows that the payroll reports of (lie employees
and the unioti local contributions and deductions reflect all
three nattled Respottdents. ((IC Exit. 9.) l)avis testihed tilat lie
did not pay mttclt attention to the dilThrent names or Federal tax
II) tmttmbers tilt mite reports or tO tile eotttributiorts being paid to
the [_oeal. lie said [mis only concern was that tlte benefits were
being properly and ti ctiel made. (‘Fm’. 59, 70 Xt).j

As toted above. Respondent Colaeino Industries was created
itt 20(1(1 after Colaeino brought the Newark Electric assets lI’om
his lather. Colaeirto testified that lie did itm sigtt a letter of
assent liar Colacino Industries when he signed one for Newark
Electric itt February 2(11 1, because lie was trying to operate the
cottipanies as two separate. btisinesses. Coiaeino reiterated that
lie wanted to segregate the electrical work with Newark Electric:
2.0. ( Fr. 183.) Nevertheless, Colacino signed Respondent
(.‘ohteino itidustries to a Letter of Assent C just 2. months after
signing Newark Electric. (i’r. 185,)

C:’olaeino explaitted that for accounting. and administrative
reasons. he was not able to segregate tile finances and tnsttrattee
for the two companies. C’olacino said. for example. that Etc did
not have (lie cash reserves to pay salaries liar time Newark. Elec
tric 2.0 employees and that the premittt:ns were. extremely high
to insure t new cottipany. C’olaeino said that he raised the dif—
ficulties in operating. two eotnpanies under one fittancial and
administrative rool’ with [)avis and he pttrptsrtedly told
Colacino that his problems wottld be resolved il Colacino also
sign up Respondettt Colacino industries to a [,etter ol’Assent C.
(It’. 183 185.)

Colacino testil’ied that it was his intent that the I.etter ol’ As
sent C binding Respondetit Colaeino I ndttstries would super
sede the letter of assent signed earlier w itEm Respondent Newark
Electric 2(1. Colacino saiti that Davis told him that (lie letter of
assent liar Newark Electric would. essentially ,ust dissolve.
(‘olacino testified titam Davis told him a single company could
not have two eonetu’rent letters. but that lie (Davis) would nes’—
ertheless cheek with I i3FW. Colacino said that I)avis ittfontted

USCA Case #15-1111      Document #1548652            Filed: 04/20/2015      Page 10 of 19



Nj:\VAR K EL E(T1R IC.’ CORP. 9

h irn about 30 days later that the easieSt va’ to L’csohc this isstie
was tO recinie the loner of assent ‘,th Respondetit Newark Lice—
tHe SO that ii WOuld IOLIOSV the satne IirnclI’aine as the letter at
assent tar Colacino industries, lie testified that Davis uriex—
peetecily called him and said that the Union had rednled the
[_elter of Assent C for Respondent Newark Electric to maCcit
the Jttiy 20 thite. (Tr. I 84 192.) C.’oiacino testified that he
never received the redated letter of assent. but it was his under-
standing that it WitS ac:contplished. lie never gave another
thought about the redating of the 1_etier at’ Assent C.’. (Tr. 223.
224.)

Acco,’dlnLr tO t)avis. it was (‘oiacino sho approached hun in
July 21) I I . anti suggested to [)av is &,lotit signing up Res))ondent
COlItCitl() industries to a [,atcr of Assent C.. Davis testitied that
(:‘olacino explained Itt him that it was ti il’i’icult to maintain the
LtCeOuLitinI! hooks ivilh Itso different eoln))anies and lisa tliI1r—
ent set 01 employees. I)avis testified that it it as his understand
ing that (‘olacino was refening to Respondents Colactno Indus
tries and Newark Electric as the two companies with account
ing issues. Davis insisted that Colacino never mentioned Re
spondent Newark Electric 2.0 as being the second company as
having the bookkeeping problems. According to Davis. since
he was. not yet aware that Newark Electric 2(1 existed. lie told
C’olaciro thai there should be no problems with two letters of
assent. but would have to first check with IBE\\’. Davis testi—
tied that the i_etter ol Assent C for Respondent Colacino Indus
tries was approved and Colacino signed the letter on July 2(1.
2(J) 1 . (Yr. 24 32, 92: (iC [xli. 10.)

Contrary to Colacin&s testimony. Davis testilied that the let
ter oh assent for Respondent Newark Electric was still in effect
smce he had already been infonned by the I B LW that there
were no problems with a. single owner having two different
letters 11w two different companies. Davis absolutely denied
that lie told Colac.ino the letter of assent for Respondent
Colacino lndttstries wotdd supersede the letter of assent for
Respondent Newark. Electric. He further denied agreeing to re—
date the letter of assent for Respondent Newark Electric to the
same date (Jtily 20) as the letter of assent signed with Respond
ent (‘olacino Itidustries. (Yr. 32 35. 88 9 1. 43 96)

0. The Tenninathn: u/the i.eiterx u/Assent

Davis testilied that Colacino notified lthtt by letter dated
April I 2 that Respondent (.‘olac no Indtistries was tenttinating
its Letter of Assent C and the collective—bargaining agreement
with the tin on etThcti ye on May 26. A cops of the notice to
terminate was also sent to the NRA. Finger Lakes chapter.
Colacino also requested a meeting with Davis to discttss the
“the reasons lbr this decisiott atid how the IBEW can support
Nl.W 2.0, inc.” ((iC E:xhs. 12. 33.) Davis said he was taken by
stirprise because this was the first occasion he heard of a coin—
pain’ named Newark Electric 2.0. Davis attempted to contact
Colacino tor a meeting. but was never able to reach him. (Yr.
36. 37, 58.)

The parties st ipttlated and it is itot ut dispute tlt:tt Colaeitio

(oticiito icsii tied itial he signed the t.ettcr ot’ Assent (‘ tbr Re—
sl)undcnt (:i,tacinui industries “2 months later” (utter the Fchnwtw 24.
2ttl 1 Letter of Assent C lbr Respondent Newark Ltcctrlct. whicti was
obviously mistaken testhnimy. i,Tr.. 1 83.1

correctly and timely terminated the [.etter of Assent C on M:ty
26 with Respondent Colacino Itidustries. (Yr. 83.)

The record shows that Respondent Colaeino Industries eon—
tinued to (itt) ttnion contribtitions for April. vlay. and June.
((iC [abs. I 4, 15.) Fknvever. it was obviotis that Colacino was
moving away tl’om his relationship with the Union. On Jtine
29. Davis met vithi a tinion ineinher, Rick Bush (Bush). whit)
requested information on how to withdraw frotn the Union.
According to I)avis. Bush wanted. tat honorary withdrawal he—
catise it was his intention to work ftw a nontinion shop. l)avis
told Bush that Newark Iilectric sins still a tusion shop and that if
he relinquishes his union ineitihtn ship. Bush wtuld no longer
he able to w ork lbr a tinion shop. I)av is testified that l.ltish then
decided to resign li’oiti the union. Davis surmised that Bush
ttanted to work liar I he Respotidents.

\tIer his conversation with l3ush. I)avis saitl ihat he ag:tin at—
teinptetl tO contact (.olac itto to detetittine what was happening.
(‘fr. 38 49. i Davis Ilirther testified that he was unable to reach
(.‘olaeino. htit shortly that same day, he received a visit from
two Colacmo employees and was handed a letter dated June 29.
(Tr. 4042; (3C Exh. 13.1 The letter statetl. in part. that

itt compliance with the letter of assent dated 7/20/2(111. New
ark F:lectrie 2(1 is tcnninating the letter of assent and the col
lective—bargaining agreentent e IThetive today. die 29th of
Jttne. 20) 2.

Dat is said Ite knew nothing about Nest ark Electric 2.0 and
insisted that the Union never signed a letter of assetit with
Newark Electric 2.0. (Yr. 4 1, 42.1 Davis testitied that eventu.—
ally. Scott Barra (Barra) contacted him :tnd ananged for a meet—
ing with Colaci.no ftir Jtily 2. Davis said that Ban’a was a union
member referred to Colacino to perform collective—bargaining
work9

At the Jttly 2. meeting. Colaeino hegati by saying that he was
hcing restricted in his flexibility to hire. employees that could
peilorm programming work (ostensibly for Respondent
Colaeino Industries) that required some electrical work hecattse
the electrical wo:rk was reserved lbr bargaining uttit employees.
l)avis replied that he did itot hatve a problem if Cohtcino hiret(
one empltsyee to perlitrin both union arid nonunitin work so
long as Colacino paid to the union ftmds when the program—
itiers did electrie:tl work. It is asat this meeting that Colacino
then :tsserted tltLtt die signitig of Respondent Cohtcino Indus
tries to the [_etter of Assent C superseded the letter of :tssent for
Respondettt Newark Electric. Davis replied that the Letter of
Assent C was signed with Respondent Newark Electric and still
considered that coittp:tny as a union contractor. Davis thought
that the meeting was fruitful and agreed to meet again with
Cohteino ott July 9 However, Davis received tt pLatte call
troin Bliss informing him that Cohtcints intended to go notion—
ion and the parties never met. 1 Yr. 44 47,)

(.:oktemo testified that lie was aware that there we:re two let
ters ot’ assent, but thmigltt it was no longer an isstte hecaitse he
hat) liquidated Newark Electric 2.0 (in Jul) 31 (the :tctuai pa—

perworkisas tiled on September 4L (fr. 214 2 IS. 241: R.

Barra. like Bus hi. also resigneti from the l.Jttion in order to work for
(otiuno (Jr 4% 3) (.j( I ‘dt ló
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Exh. 41 Colacino flirther testified that when Blondeli, Barra,
and Bush brought to his attention in June that the Union stilt
believed Respondent Newark Electric 2.0 was still a union
shop, Colacino decided ii was wise to affinnatively terminate
the letter of assent for Newark Electric 2.0 on June 29.
Colacino said that he wrote to Davis to infbrin him of the ter—
ntination. The notice terminating the letter of assent (hr New
ark Electric 2.0 referenced the July 20. 201! signing date for
the Letter of Assent C because Colacino believed that the orini—
nat (late 01 February 24. 2011. for Newark Electric 2.0 had been
redated by Davis to July 20. (GC E:xh. 13; Yr. 2.1S 220.)
t.olaci no conceded that if the letter of assent (hi’ Respondent
New ark Electric 2.0 was not redated. the notice to term nate
would have been untimely.

Davis testified that the notice to terminate New ark Electric
niust also be [lied with the NEC/i. which he contended, was not
done 1w Colaeino. (Tr. 1 02..) Colac mo insisted that he sent a
copy of the June 29 tcnnination notice to the NE:CA. hut the
notice to the NF:CA was not provided for the record by the
Respondents. (Yr. 220.)

Colacino also said that the employee who had wrote the let
ter to terminate the letter of assent br the Newark Electric 2.0
mistakenly typed iii June 29 as titc effective termination date.
wlten it should have beett July 29. (‘olacino again insisted that
the Letter of Ass.cttt (‘ was sigitcd for Respondent New ark
Electric 2(1 and not for any other company. (Fr. 22 1 224.1

I)iscussion

logic Enzplovcr anti i lti’ Egos Status

The (.iencral Counsel argues that Respondents Colacino In
dustries a.nd Newark Electric are either a single entployer entity
or alter egos. The General Counsel contcttds titat if (‘olacino
Industries and Newark Electric are single employcralter egos,
then Respondent Colacino Industries is bound to the Letter of
Assent C between the. Respondent Newark Electric and the
Union.

The single employer doctrine is found when two ongoing
businesses are treated as a single cntploycr hosed upon the
ground that they ate owttcd and operated as. a single unit.
Peuuntech Papers. Inc. v.A LIII]. 706 F .2d 18 list Cur. 19831,
cert. denied 464 U.S. 892. 11)4 S.Ct. 237 (1983). Motisc is
normally irrelevant. in Onditig single employer status, the
Board has typieal1 looked to whether there is ( I ) comnnton
ownership: (21 common tnattagcmcnt; (3) functional interrela
tion ot operations; and (4) centralized control ol labor relations.
Broadcast Lnuplovccs NA BET Local 1264 u’. Broadcast .Service
c/Mobile, 380 U.S. 255, 85 S.Ct. 876 (1965). in Flat Dog
Producnoutv, Inc’., 347 NLRB 1180, 1181 1 [82 (2006), the
Board explained

In dctcrmrning whether two entities constitute a single em
ployer, the Board considers ibur iacmors: cotmnon control
over labor relations. cotnnton mnanagetnettt. common owner
ship. and tmerrelation ol operations. Enu.viuug k .S’opu’u’ouau*cr,
lust., 284 NLRB 302 c1987t. cntd. 872 F.2d 1279 (7th Cir.
1989).

Sci’m’ic’c o/ Aloblic. 380 (3.5. 255. 256 ( I 965 ). the Supreme
Court, in consideritig which tiuctors deteruuine wltether nonti—
rially separate business entities should lse treated as a single
employer. stated

‘flte controlling cntcna set Out and clahontmctl in Bo;uwl dcci—
sions. are interrelation of Opcratit)ns. cotmttomt mrtanagemncnt.
centralized control of labor relations and cotttnion ownership.

Not all of’ the criteria need he prescni to establish a single
employer status and no smmtgle criterion is controlling. Single
employer status “mtltintatcly depends upon ‘all circumstances of’
tite case’ and is characterized by the absence of an ‘arms—length
relationship fbuttd ;untong unintcgratcd companies.” ,lIc’reu’
Ilospital oIBm.flctlo. 336 NLR[3 [282, 1 284 (2t)0I 1; also Ilalun
.tlouor’c, 283 NLRB 901 ( 19871.

SMith respect to tlte General Counsel’s theory tltat the Re—
sporiclents e alter egos. the Board utilizes additional fitciors
and a broader stantlard in determining wltcthcr two or niore
ostensibly distinct entities‘arc in fact alte.r egos. ‘rite Bo:u’d
considers whether the entities in question are substantially itlen—
tical. incltiding the Ihctors of managemttcnt. business purpose.
operating equipment. ctustotticrs, supervision as ivell as com—
mon ownership. (,‘raur/ou’d Door ,Sales (‘n.. 226 Nl..RB 1144

1976); Advance Electric’. 268 Nl..RB 10(11. 1002 (1Q84).
rhe Board and the courts have applied the alter ego doctrine

in those situations where one employer entity will he regarded
asa contintuttion of a predecessor. :und the two will he treated
interchangeably fbr purposes of applying labor laws, The. most
obvious esample occurs when the. second entity is created by
tlte owrtcrs of the first for mite purpose of evading labor law
responsibilities; html identity of ownership, manag.etttcnt, super
vision, business purpose, operation. cttstomers, cqttiptncnt. and
work three are also relevant in dctcrmninhsg alter ego status.
See I”allouu—Willianus lute,, 336 NLR.B 602 (2.0(11 ), (‘if K. Induss—
tries Mechwuicol Contrac’torc, Inc. i’. NI.RII. 92 I F.2d 350, 354

I st Cir. I 9901. Wltilc the Board cotisiders whether one entity
was created in an attempt to citable another It) avoid its obliga
tions under the Act, the Board has consistently held that such a
motive is not necessary for finding alter ego status. (.‘ranjhrd
Door Sales Lu.. above. In looking at the various factors shared
by the entities, the Board has noted that no one tactor is con—
trollin.g or determinative. Nl.RB u’. Weleounc—Ameu’ic’au; Ferti
lizer (‘a.. 441 F.2d 19, 2.1 (9th Cir. 1971). L.ikc the single em
ployer doctrine, the cx istcncc. ol’ stich status tdti.mateiy depend.s
on “all circumttstances of the case” and is characterized as an
absence of an “arms’ length relationship found aittong unin—
tcgrated cotnpames.” Operathg Euuginecu’s 1_ocal 627 lSoutth
Prairie Osuusrruction) r. NLRB. 51 8 F.2d 1040, 10451046
D.C’. Cir. 1975), afftL in rcles. ant part sub. ttomn.

‘l’he parties stipulated that Respondents Colacino Industries
and Newark Electric 2.0 are alter egos and is ;u stngle entploy’er
enterprise. ‘l’he threshold issue of the complaint is tlte relation
ship heiwccn Respondents Colacino Industries/Newark Electric
2.0 and Newark Electric. The (icncral Counsel argues that the
Respondents arc hound by the Letter of Assent C signed by
Respondent Newark F. leciric on the theor that all three com
panies are either a sitigle employer or alter egos.In Radio tP i’elet’ision B,’oauleasu Teclunic’iauu,s r. Broadca,s
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In my Ihic1ins. the. tc>tality of the evidence sutngly SLtppflrts

the COI1C[USiOIl tbflt C:’OIacinc industries/Newark Electric 10 and
Newark Electric are altcr egos kW a single employer. (‘olacino
brought all die assets of Newark Electric in 2000 and Iltoncled
the assets CO his newly created Cotacino Industries. Cotacino IS

the I 00—percent owner ot Colacino Industries and Newark Elec—
tric 2.0 ( until it vas dissolved in 2.0 I 2). Colacino also conno—
ned to use the tunne 01 Ncwark Elcciric in his conunercia) aiitl
business deLil iI%!S \% itt) his custoint..rs and the general public.

(:OLIc.iTtc) Industries vas crt.‘itcd to pcrlonn conlIncIclal atici
rcsidcntial soltare aitti to dcsiizn Lint! build atltotnation and
integration systems. but also to perform ciccirical ork.t Con—
tran to the Rcspondeins’ assertions. Respondent Nc\ark Elcc—
tric was not a dormant CoLnpany alit‘r 2000 when the assets
\VeTe sold to c:olucirto. The record shows that Newark Electric
was not legally dissolved until 20 1 3. lLtt the conpanv conbn—
ned it) Oi)cflltc and generate business as evidenced by the in—
voices and customer purchase orders thai inosdy reflected. the
Newark Electric logo and payments that wcre addressed to both
Respondents Colacino I ndustnes and Newark Electric.. H is
clear that invoices and purchase orders were used interchange
ably between Respondents New ark Electric and Colaeino in—
dustnes.

rttrther. (olacnto continued to use Respondent Newark
Electric logo. stationery. and other identifying aspects as a divi
sion ot Respondent (.‘olacino Industries. Though (nlaeino
denies ownership of Newark Electric. Colacinos busirtess card.
niven to Davis stated tltat James C.olae.ino (and not Richard
Colacino) as the president and CEo of Newark Electric.
(.‘olaeino also testilied that ltc wanted. Newttrk Electric to he a
division of Respondent Colacitto Ittdustries and some stationery
logos reflected this (bet) I Most significatitly, Colaeitto tilti—
ntately made all the personnel decisions in tlte hiring and re
taining of employees and in the managentent of all three cottt—
parties.

in addition. Rcspondcmtts Colacino Industries and Newark
Electric o crc housed in tlte sattie pretti ises at I 2.6 Harrison
Street. Tite erttrunee doors to 1 26 Harrisott Street itave the
logns of Ness ark Electric and Colacino Industries: titere was
one Ibesimile. copier and printer tnachtne br all three eotnpa—
nies and one pltone systetti ss ith Newark E:lectrie keeping its
own phone rtttmber and incoming calls are idcntiflett throtiglt
eitltcr the Newark Electric or Colactrto Industries ID rtumber;
the Respnttdcttt Colacitto Industries cotnpatty vans continued to
display tlte Newark Electric logo: and cotnmurtieations by
entails between the Respondents and the. pttblie were inter—
chartgeabie between newarkelcctric..eom and eolacino.com.

The record further shows iltat the emploees at Colacino In—
dustrtes completed their timesheets and job cards ltavirtg the

Colac i rio had testi fled that his program titers would also pcrlonn
electrical work although lie insisted that all electrical work was being
pcrfonncd b; the Respondent Newark Electric I 0.

t?ven :m%sutttmng that lonnal cnvncrshmp nt Respondent Newark
Electric was ivilti Richard Culacino, during the period of fonnal owner—
ship of Newark Electric. the active control of both companies was in
lltc hands of tarries (niacin,. Ibis satisfies the element of common
ownership. See Anonnrc O.botrncthtg Co.. 289 Ni..RIJ 336 (1 988); also
I! Ito, / Sci in r i hit 94 NI RB 684 t I 9%9t

Cnlaeino and Newark Electric logos. E:tnployecs en.tnletittg
supply and parts requisitintt lbrms only showed the Newark
Electric logo amiti one warehouse were used to provide. the sup—
plies for all three companies. TIte ernployers contrihtLtions to
die union huinds Isati tlte name of Newark Electric.

[hercibre. I find that at all material times. as alter egos. the
Rcspottdettts Colaeitio Industries and Newark Electric have
substantially identical tttattagenwtit. btisittess purpose, operat—
ing equipntent. eustotiters, purchases., premises, facilities. amid
supervision as well as eomnnton ownetshtp. Pork ;Ircmzuc hi—
mv’.stmc’;:Ls L.L.C. 359 N l..RB No. I 34 (21) I 3 : Croci-ford Door
Scales Co. _ above.

I also tirtd that at all ttnttc ial tinics, as a single employer.. tlte
R.espontleitts Colacino Industries and Newark Electric. have. a
cotnnioit officer. ownership. tuan:tgetncttt. and sttpervis.iomt:
ltave lbrtttttlated and athnirtistcred a coirtnton labor policy; have
sltared COtlUflOti pretttises and tbeilities: have provided services
lbr ertch other; have intercltartged persortnel with eLicIt other.
have engaged. in eotttttmon pttrchasing. :tnd have held thcntselvcs
ccitt to the pulalic tts as ingle—integratetl business enterprise.
Eiii.cing s Stqiernioi*t’r, Inc. _ ahoy e Pc:t* .1 tenor hn’r-sonc,mrc
LLO.. ahosc.t

B. Reccti/ici (lOll ifIjc* (.oIIecuic’e—Burgnfoing ‘1,mree,;rciit

The Rcsportdeitts argue that Newark Eleettic tiever srgttetl a
letter nt assent si ith the Union and tlterelisre. they ate not hound
by the collectivc—hargaittitig agreetnertt. The. Respondcttts
maintain that the letter nt assetit was actually sigtted by Re—
spottdent Newark Electric 2.0. I disagree.

I find that the Letter of Assent C was signed by Respondent
Newark Electric ott Fehrtrary 24. 2(111 . The objective record

12
iti the alternative, the Getiertti Counsel argues that regardless of

the alter egos/single employer status sit Respondents Colacmo tttdus—
tries and Newark Electric, the. Hoard has urtsdtcttott over Rcspondettt
Newark Electric as a sepanoc entity. ‘lIme counsel for the General
(.‘ottttset alleges that the Hoard has jttri sdicnon over Respondetit New—
ark Eleetne bec.attsc it isa corporatmort with art office and place olbust—
ness itt New York attd that it had purchased and received goods valued
in excess of S5tLOt.ttt root oilier enterprisc—s located within the. .Stitc of
New York and from pottits outside ofcltc State of New York, ir. 162
166.1 The Respottdents deny that Resportdetn Newark Electric is a
corporation with tttt ol’flre acid pltice 01’ business ttm Ness’ York and
ntaitjtain that htespottdertt Newark Electric has not operated since 2 ttOO.
tTr. 162 I 65.1. tltc General Coutiset had subpoenaed he Respond
ents’ invoices. Rather than to sutimtt the entire record of mttvoiees, the
parties agreed iliac the General (‘tntnsel would suhtttit a sample ol all
invoices for 2tt I I and %tt t 2. (Tr. 16 165.) A review shows. that the
in..\ries durittg a representative santple of jobs from August 28. 2(111
to October 20, 2012. itidiealed tlttit Respondettt Newark Electric was
operating and pertbrmtng jobs with gross revenues valued in excess mci
SI 00.0011 dollars bait variorts entities engaged in interstate commerce,
‘I’he tttvoiees cotitained the logo ol’ Newark Electric as bemg a diviston
ot’(’oitseino lndttstt’ics. There is no otetitiort of Newark Eteetric 2,0 on
any of be invoices. tG(.’ Ls’hs .26.27.1 Respotident Newark Electne
in conducting its business operatcotts and pertbrmncd services valtted in
excess of 550.000 Born etitcrpriscs located witltin the State oh’ New
York has engaged in interstate ct:cmmerce. As stteh. I agree with the
(ieneral (‘ounsel and had that the Board ltasjttrisdcetton over Respond’
ent Newark Electric as’a separate enterprise etigaged in et:smmerce
withiti the meattitig of Section 2t2). 161. and (7) of the Act.
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ShOWS that the Lenex of iSSCüt C signed on February 24. 21) 1 1,
bad the name of the firm as “Newark [ilectric;” the nanie of the
iliLIiSidiizul signiiig on hchtilt of Newark Electric w as ‘Jaines R..
(1acino;” his title tinder his signature was ‘C.E(.):” tinti the
E:eclet.iI tax identilleation nitother provided was for Newark
Electric. The objective record also shows that Newark Electric
2.0 s.as jun incorporated until Niarch S. 20 1 1 . and did not Ilave
its 0% II [:cLlerLul tLIX 11011111cr ill February.

c:t,lacilic) said it vas always his intention to 51011 Newark
Electric 2 .0 10 the letter of assent. Colacirto testified that he
was t1t1XiC)LlS 10 sign the letter of assent because I)avis had been
pressing bun to do so br several years and paid little atiention
to the inIbrination eOttI.aitled. in the letter. He also said that
New ark Electric 2.0 was otentioned several titnes during the
sigi1ii1 as the company for the letter of assent.

I do IlOt credit the testhuony of Colaeino on this point. I foci
that (.‘olaeino’s testimony that Newark Electric 2.0 had signed
the Letter ol Assent C lacks credibility)’ At tite now that the
1_etter of Assent C was signed, (‘olacino knew that Newark
Electric 2.1) did not exist or at best, he was in the process of
ineorporatntg the new company. Colacino also knew that
Newark Electric 2.1) did not have a Federal tax number at tite
time ot the February signing. Colaciito denied heirtg an officer
ot Newark Electric, but nevertheless signed the letter as tile
CLI) of Newark Electric and had pros icied a business card to
l)avis indicating he was tile president and CEO at’ Newark
Electric. Colaei no (or fUr that matter. Richard Colacino. who
was also present at tite signing) could have raised all this misitt—
forntation to the Union so tltat the letter could be corrected to
Ills satisinetion. instead, Colaeino did not raise any “red flags”
and proceeded to sign the Letter of Assetit C.

Colaeino then signed Respottdcnt Colaeino industries to a
Letter ot’ Assent c: with the Union on July 2(1, 2011 . Davis
agreed to a second Letter of Assent C with Respondent
t.olaeino Industries because he ctnderstood tile arrangement to
he purely an adntinistrative and bookkeepmg matter, Neverthe
less, [)avis did check and received apprtval from I B LW for a
second letter ot’ asseitt.

Approxiniatel 9 ntonths later. on April 12. Colaeino ttotieeci
the Uniort and NECA that Colaeitio Industries was tcnttinating
its letter at’ assent, efiëctive May 26. There ts no dispute that
Colaeino industries timely atid efketiveiy termiitateci its letter
01’ assent. Colacino then anetnpted to terminate the letter of
assent of Newark Electric on June 29, which he believed ii to
be. tar Newark Electric 2(1. Oil July 9. Bliss called Davis that
the Respondents intendctl to be a twnunion contractor, cUbe—
tively rcntdiatmg the collective—bargaining a.greetnent.

I hod, however, that inasmuch as Respondents (‘olacino In
dustries. Nesvark Electric 2,1). and Newark Electric are alter
egos single eittployer. Respondent Colaemo is bourtd to the
thert—eut’t’eitt master agreement through its lctiet’ ot assent witit
Newark Electric. which was not effectively tenrtmated by
Colaeimto on June 2.9. Once Newark Electric shined the letter of

1 tic (tencnml (ounsci notes ttito a Board uctge tad tound that
(olucuto tacked eiedibiiity in his test many in another ease. (01,’ Br. itt

25,) However. my credibility findings iirc bused on isis record and not
on. the findings of um:tmher judge.

assent ott J:ebm.m)fl. 24. 20 1 I , it ctntid not termttinatc the letter
prior to August 24, 20 I I . After Attgtmst 24. 20 I I . Newark VIce—
tric had tmnti I Fehm’irar 24. 201 2.. to terminate the letter of assent
is’, providing notice at tertnination to the NEC1\ and Ltnion no
later than Jartitamy 24. 2(1 1 2 3() clays prior to tile terntimsatittti
date). After Febrttary 24, 20 1 2.. Newark Electric was tied to the
itsaster ttgreemttemid tottil N1ay 3 1 , 20 I 2. tlte expiration date of the
agreentcrtt. Newark Electric could have elected to tertitimtate
tite eohlcctive—hargainittg relatiotlship it’ notice tvas prs’icicd at
least I 1)0 dass prior to tile cxpiratiott date (May 3 1 ; of the nuts—
tcr agreement. however. sittee Newark Eheetrte Ihiled to pro—
s’ide such timely notice to tlte N I:c::\ and the Uttiort, Newdtrk
Electric seas bound until NIav 3 I , 201 5. ssltieh is the expiration
date of tile thten successor agrcemttent.

The Respondent Newark Electric did not avail itself of either
Options tO terminate tite letter of assent dInt1 titerciore. it eotmlcl
not repudiate the eol)eetmve—hargaitting agreement. liaving
fottmldl Respondents C’olaeirto lntittstrics, Newark Electric 2.0.
and Newark Eleetrte is a simtg,le emnphoyeriaiter egos, it follows
titat Respondent Colaeino Intiustries has an obligation to bar
gain with the Union and is bound by tite NECA collective—
hargainittg agreement that Newark Electric signed th.rotmgit the
letter of assemtm, (ontoone Ntsnving flonw, 328 N L.R13 692
Ii 99): Crottjhrc/ Doom’ Li/cs Co., above.

Ihem’efore. since tile Respondents have failed and refined to
apply the termns and eottditmomts of the collective—bargaining
agreement between the NECA amid tite Utlmomt, tile> have tidied
arid refUsed to bargain ill good. faith with the exeittsive bargain—
imtg representative of their ectipioyees within the meaning, of
Section Nid) of tite Act. imt violation ot’ Section 8(a)(5) amid (ii
tif tite Act. Bontarc/ E;tgincering (‘o., 295 Ni.RB 226 ( 1989)
orderitig tite respomtdent amsd aiter ego to comply svith agree—
ittent in eftbet at tile time and sttbseqimemst agreememit and ftmrther
ortiered both respond.emtts to pay the wage rates amid make coo—
tributions to Ute tUmige benefit fttncis’as provided imt those
agreememtts).

I timid that tile Respondetits’ admitted ibilttre to reeogmii/c and
bargain with the Utsiott. their failure to mnaiittammi the wages.
itotmrs, arid other working termtts amid cttmiditioris of the NEC\
eoileetive—bargainimtg agreement. and their tatiure to apply the
NECA agreemnemit to tmmtit employees violated Seetiomi Sa)(5)
amtd (I) of the Act.

C’. The Rc&spwu/entv’ Dc/cnn’s

Tile Respondents also argue several additional defenses in its
answer. Hic Respondents argtme that Colacimio agreed to sign
oft tile letter cii’ assemit svith Respomident .‘oiaeitlo Imidttstries
because Davis represented to hitn that otte imidividtmal eottld tint
have two letters of assent C’ and the Letter of Assent C with
Newark Electric 2.(t would have to be dissolved or “go away”
so that theme svas only omie simtgie L,ctter of Assent C. lie Re—
spommcients also argtted that Oasis “httlhied’’ Colaeino imi sigmting
the first Letter of Assemit C svith Newark Electric,

I tind that (olaeimto was riot forced, duped. or fratmdttlemttly
indtteed mmi smgning the t,etters oh Assemit C for Newark Electrme
anti Coiac.ino Industries. I iimtd no tneritoriotms evidemtce that
i)avis had agreeci to redate the l..etter of’ Assemit C.’ fUr Newark
Electric or that lie represented to Cohacino tiiat the first I.etter
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t)f :\sscnl C was StLj)erSCdCLi by the signing of the Letter ol
Assent (2 for Colacino Industries.

\Vilh regard to the first Letter of Assent C with Newark Elee—
trie. it is clear that Davis never forced (‘olac:ino to sign the let—
ter in J:ehrtljr>? 20 1 I B liss testillecI that [)a is was Iriendly bui
jersuasise (.olaeiiio and [)avis testified that there oas much
Iumnfare oer the signing of the letter and the parties. including
Richard (olacino. then vcnt out to dinner to cclclratc. [his
dc.ws not support the Respondents contention ol heing hull ied
or breed by the Union to sign the Lentt of Assent C.

B is also equally clear horn the record that Cohicino knew he
cotild not timnch terminate the Letter of :\ssent C lbr Newark
Electric LtmKi would be hound b the successor [argamnmng
agreement until 20 I 5 I{o ever. by clamming that the first letier
of assent was dissolved. superseded. or redated with the Letter
Of Assent c: for Colaeino Industries. (olacimio hel icved that he
could then return to a nonunion shop once the Lentr of Assent
C for Colacino Industries was timely terminated.

I tind Davis’ testimony more worthy ot beliet’ than
Colacino’s testitnonv on this point. Davis testitieti that
(‘oiacino approached him about signing Respondent Colaeino
Industries because of adtnimnsttative and bookkeeping prob—
letns. Davis credibly testified that lie had to check with the
I HEW tbr approval before agreeing to such an arrangetnent I
tind that I)avis’ testimony is credible hen he denied agreeing..
to dissolve the Letter of Assent C with Newark Electric, Sign
ing up another company to the collective—bargaining agreement
was i)avis’ goal as a union organizer. Here was his opporfttnity
to recruit employees of C,’o[acino Industries to the union. ‘[‘here
was absolutely no conceivable business reason [hr [)avis to
agree on dissolving the Letter ot’ Assent C.’ with Newark Elec
tric,

With regard to the redatittg of the L.etter of Assent C with
Ness ark Electric to July 20. l)avis also credibly denied telling
Colacitto that lie hatt redated the letter of Assent C. Colacino
said that I)avis called Win “ottt of the blue” to tell hitn that lie
had redated the Letter of Assent C for Newark Electric.

I find that l)avis never had a conversation about redating the
first letter ot assent or that it is ottld he sttpcrsedcd with the
sigttittg of the Letter of Assent C: with C’olaeitio Industries,
First, r.)asis simply did not have the authority to somehow cbs—
solve the first letter of assent s such, there was tto detri
mental reliance ott the irt of’ C’olac mo because the conversa
tion about rcdating the tirst letter of assent never occurred.
Colacino presetited tto evidence to corroborate such a conversa—
non with Davis. Second, C::olacino never received or requested
a copy of the redated letter of assent, which ftc would have
receis cd if the document was redated, Third, there are no notes
to metttorializc the emtvcrsations abottt redathte the letter, no
recollected dates of the alleged conversations between Colaeino
and [)avis abotit redatintg or superseding tlte Letter of Assetit C.’
Ibr Newark Electric. and unIv ague recollectiotis as to when
anti what exactly occut’t’ecl regarding the redattng. Colacino
said. that he was focttsed on other matters and just accepted
[)avis’ purported representation that the letter was redatcd. H is
testimony is not worthy of belief Colacino is an astute btisi—
nessmnan, lie hrottght the assets of Newark Electric arid created
at least two other companies. He was anxiotis to sign letters of

assent C: for Newark l.:Iectrie and Colactno Industries. l’o
maintain that he was not paying attention to the inlbrmnatiort iii
signing the first letter of assent for Newark Electric and that he
did not follois up to ensure that the letter ivas acwal[y rcdated
makes his testimony unsvonhy of belief.

I). The loin//of .f,t.thcnn’ B/rnnclc’I!

‘I’he eotmntsel lbr the Cierteral Counsel alleges that Blondell
was constructively tiischat’ged when the Respondents conch—
tiotteci his contimtttcd entploytnemtt ott working Ibr a nottaition
company in •iolatioti ot’ Sectioti S(a)f3 ) and ( I ) ol’the kct.

Lilontdell is an electrician arid a member of the Union for rite
past 2.8 years. In 2CK)h. lie was sent by’ the Union to svork Ibr
Colac.itio to help out tbr 4 months. Suhseqttently. Bloridell
started his own conapatty and becattte a suhcontrttctor for
C:’ctlacino l’roni ?vlay 21)07 until November 20 I 0, After
Cctlaeino sigitect the letter of assent for Respondent Newark
Electric. Blondcll began ivorking for Cctlacitto front March
21) 1 1 to July 2(11 2. l3lontdell said that after C:olaeino sigmied the
letter of assent [hr Respondent Colacino Indttstrics. his pay
statements reflected the itame of’ Ness ark Electric 2.0 and the
name of Respondettt Colacirto Industries until he was laid—ott’.
fir, 106, I 07; GC: Ex.h. 20.)

B lortdel I testified that ftc was tcrrttinatcd on June 2,9 after re
ceiving his Iimtal paycheck from Respmtdettt C:’olacino lndtts—
tries. The letter of termination stated that Blortdcll was dis
charge for disclosing compatty ittf’ortna.tion withcsut consent,
The tertninatiort letter was signed by Colaeino. (‘Fr, 108, (IC
Exit. 21.) I3lottdcll said he was surprised with his discharge and
went to see Bliss, the office ttsarta.gcr. According to Blortd.ell.
Bliss told hini that Blondell allegedly purloined a docttmettt off
the desk in Colac.ino’s office. Blondell denied taking any doe—
utncnt and wanted to tttect with Colacino. Blondell ntct with
(,olacitto the following dat’. ott June 30. Blondell explained to
C.’olacino that ftc did not take any’ documents anti that Colacino
should have spoken to hitn first before tertnittating hitn,
C.’olacino believed Blottdell. apologiied to Ititti and rcseirtd the
letter (31’ terrttinatiort. Blotideil’s tennirtanon was rescinded by
letter dated July 5, (‘Fr, 109. 11Cm, 115: (IC Exh, 22.)

Blortdell testified tltat aflcr his term tnatiort was resolved, he
cotttirtued to discuss is hIt C:olaeitto about other matters,
Blottdcll said that (‘olacino told hitit that lie was Itaving difli—
ctdties makitig tite letter of assent work and that July 20 was
goittg to lie the last date for the letter of assent [hr Respondcttt
C:’cslacino ittdustt’ies. Blottctell said that about an hottr ittto their
tneetittg. Barra armed and becatttc part of the. conversation
regardittg the July 20 date. Blondell said. that Barra was also
aware that (‘olaeitto intended to tet’tninate the letter of assent ott
July 2t). fIr. 110 113).’’

Bloittlell testified that as the Jttly 2(1 date approach [hr the
tct’tttittation of’ the letter of’ assertt for Respondent Colacino

‘the tcrnnmtatinn (41’ Blotidcll, altbou b tnhtalty Cited as a charge by’
the Union, was subsequently not alleged in the complaint of the Lien—
end Counsel, (‘l’r, 99. I Out

if L)avts testified above that lie was trvtng to reach (,‘olaeino when ftc
received a telephone call froiti itarra, It was at flte June it) meeting that
protnptcd tiami to make a call to Davis to arrange a meeting with the
Union tbr July 2,
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Industries. lie asked F olacino on either July I 7 or I S regarding
the status of his ernployLnent. BIondeII asked svlieilier it as
the intention of Colaeino to lay hint oil on July? 20. B londell
said he was concerned vhether lie mild be slili working or be
laid—o11 arid. svould have to look Ibr work iii the union ball.
According to i3londeIl. (1olaeino told birn tEat assuiniog no deal
‘as iiitde by bitn intl (lie El riioti cm keep a union sIioi I.
I3londclI ivOuld he laid—nit Blondell s:aid thai lie accepted this
explanation Iiinii Colaeino because lie “is as a titiioci L iiiilcee.
and i I be as going notiutnoit. tbere wasn’t any \ a> I eotdd
ivork ibr him’’ (rT. I I 6, 1 I 7. i3londe.Il atfinined dint Colaeino
iieer told him to (hut. (Fr. 145.)

lie record shows (bat i3londeIl was laid—nfl’ due to the lack
of work by Cohacino on July 20. ((;C F:xb. 23.) Blondell tesii—
lied that tbere was work (hr hint to perform even thiougb the
notice cited a lack. 01 work for his layoff. B londeil also testified
that Barra (and i3ush) was riot laid—off by Colacino, When
asked wIry, Blondell said thai lie assumed that Barra was not
laid—off because Barra had resigned his union membership and
could continue working (hr a nonunion shop. (Tr. II 7 119.)

In contrast. Colacino testified thai lie had no inteniion to
layoff E3londcl I, Colacino said that BIondell approached him
about his employment status because BlondehI was aware of the
termination date of the collective—bargaining relationship with
die Union. Colaci Lit) testified that B londell told him that lie had
to lay him off (hr lack of work. Colaeino allegedly replied to
Blondell that lie did not have a lack. of work. bitt Blondell in
sisted (or (:‘Olacitlo to lay him oH. According to Colacino. the
Union was going to use BIondeli as a tool against the company
and BlondelI did not relish seeing that happen to Colacino. (Yr.
22723(1.)

llarra testilied thai lie has been a union member for over 12
years and had served in 5ev eral ofhcial positions is ith tile Un
ion prior to resigning in July 2(112. [Ic was aw are thai Colacino
was about to rescind the letters of assent and go nonunion.
Barra testified that lie spoke to Davis about (Iris and Davis in—
lhrtned him that “if ,ihn (Colacino I goes non—union II pull
you guys from him and then we’ll see how much work lie does
with rio employees.’ (Tr, 270 274.) Barra said thai lie needed
to work and there were no guarantees that the Union would lie
able to find him another job once lie was “pulled” from
Cohacino. Barm said that the decision to resien from the lJnion
was made between lihnse.if and his spouse. Barra denied that
c’olacino told him to resign (i’omrt rile Union. (i’r. 274, 275.)

Barra said that he aircnded at least two meetings (approxi
mately 2 weeks before July 2t)) with Colacino and Blondell and
eonhinncd tha.t he heard Blondell telling Colac mo that lie
(‘olacitro I should just lay him off for lack of work” so that
l3londell could not lie used asa”tool” by the Unioti arguing
that Respondents sicre still a union company because BhondcIl
was slill working (hr Colacino. hr. 276 279.)

I)iscussion

In B)’igirr Line, 251 NLR.B 1083 (1981)), enfd. 662 F.2d 899
(1st Fir. 1981 L ceo. denied 455 U.S. 989 (I 982), the Board
antiounccd tire following causation test in all cases alleging
violations of Section 8(aR3) and (1) turning on employer moti—
vationr, The General Counsel must first make a prima fitc.ic

showing to support the inference that protected conduct was a
“motivating tactor” in the employer decision. On such a show—
ing, the burden shills to the employer to demonstrate that the
satne action wottld have taken iiirce even in the absence of the
protected conduct. rue Jnited States Supreme .:oitrt approved
and adopted the Board’s IVz’ight Line test in Ni_RB i’. Trnim.s,n.w—
!rIti(iIi .tfc)IlCtgtf)hl.’lI! Coip . 462 13.5. 393. 39t) 403 ( I i)53 I.
31E11111() F/rink. 32 I NJL.RB 278 flu. I 2 1 199o). the Board re—
stated the test as tollows

rue General Counsel has the burden to persuade dcii anti—
union sentiment was a substantial or motivatmng factor in the
clmafletiged employer tlecision. rue burden olpersuasion then
shifts to the employer to prove its‘atDrniative defense that it
wtsttld have taken the swne actron even ii’ the eniployee hard
not engaged in protecred activity.

Under the Nt_HA. a traditional constructive thischarge occurs
when an employee quits becattse his employer has dehiherately
made time working conditions tmbearable and it is proven that
(I I the biu’den imposed on the etnphoyee caitseti and was in
tended to cause a change in the employee’s working conditions
so difficult or unpleasant that the employee is breed to resign.
arid (2) time burden was nnposed hecatise of the employee’s
union activities. Grocc’n Supple (h. 294 NLRB 438, 439
l989j. Here. under the Hobson’s choice theory. mtn employ

ee’s voluntary quit will he considered a construcrtve discharge
when arm employer conditions an employee’s continued em
ployment on the employee’s ahandonmem of his tsr her Section
7 rights and the employee (hulls rather than comply with the
cotidition. floerner bFufdor/ Corp.. 227 N[,RB 6 12. 613
(1976).

The evidence establishes that jtmst prior to July 20. Respond
ent (‘olacino Industries terminated Blondell and at least two
(1111cr bargaining turk employees voluntarily resigned their un
ion membersisip in order to continue working (hr Colacino.
Blonttell credibly testified that lie approached Colacino amid
asked whether he would lie laid—off tsn July 2ft, knowing that
Colac inti was terminating tIme letter of’ assent and the collective—
bargaining agreement on timat date. lllondell credibly testified
that Colacino replied by saving lie wotdd have to renninate
Iliondell’s employment by laying hinn off, Given this choice.
ilhonde.hb accepted his lay off becattse he. wanted to remain with
the union. I dts not credit the testimony of Colac:ino and Barra
on this point. ii is difficult (hr me to reasonably believe that
b3lotrdehl asked to he laid—off as rcstified by l3arra arid Colacino.
Blotidell credibly testified that lie was in tire twiddle. ofcomphet—
ing a project and thai there was work available (hr hinm to (icr—
fonn. It is also tliflicult (hr inc to accept the testimony of
Colacino and Barra that Blondell would agree to he laid—off by
Colacino so lie could not he used as a tool between the ttnion
arid Colacmno.

Inasnnuch as the Respondents had unlawfully repudiated the
collective—bargaining agreement and iv tthdrew recognition of
the Union. it was clear that Coiaeimro was ititeirt in going with a
nonunion shop and did not wamrt tts cominue employing
Blotrdell. The Respondents failed to prove timat regardless of
13 iond 11 s tmnton il hIm itmon tin tutu ttmcs 1k ii Ott Id ii t u hvtr
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laid—oti due to a lack of work. As stich. the Rcspendents thikci
to satisfy their IVright Line rhtt(ta1 burden. In esnce.
(‘olacino otflreLf Blonddll the disabIin choice of hdnz tcrrni—
natcd or iccpung terms and conditions of eiiiplovincnt that
“ otitd he substantial1 reduced it’ he comtneciccd working Ir
RespotRJdnt (‘olacino Intiusties fl i flOflUfli(.)fl setling. ibis s a
classic 01 discrtnIi11atifl! against ih eniployec bccacie ol
his, current wrois nd conditions of anplovncnt by chscoura—
ing Ifl.flI)CCsh p in a labor oraiiization. E1:i?fLeri,lg C jntrac—
foJ•s. IP1L’. 157 N1.RB No. 27. slip op.. at 6 (2tH I).

Under ttiese creur1lstaL1ees. I fhki that tt:i Rcspondetns
lated Section (a)(3 ) and ( I ) of the Act heri they untaw fulty
tininatccl the Cfll)tY1e1ut of I3IondeII.

()i I.A\

At all material times. Respondents Uolacino Industries.
Newark F lectric. 2,0, and Newark Electric are corporations with
an office and place of business locflted at 126 Harrison Street in
Newark. New York, and have been eneaged in the construction
industry as electrical contractors,

2. At all material tunes. Respotidents (.olacuiio Industries.
Ne ark t.1eetrtc 2.t). and Newark Electric have had substantial—
ly identical management. business purposes. operations.
equipment, customers. and supervision. as well as ownership.

3. t3ased on its operations described abot e and the parties’
stipulation. Respondent Newark Electric, Respondent Newark
Electric 2.0. and Respondent Colacino industries eonstiiute a
sinule—intei4rated bttsiness and have been at all material times
alter egos and a single employer within the meaning of the Act.

4. During the I 2 months preceding issuance of the com
plaint. in conducting its operations described above. the Re—
spondents provided services valued in excess of S50.000.

5 The Respondents constitute an employer engaged in
commerce within ttte inearnng of Section 2(2 I. 1,61. and (7) of
the Act.

6. The Imernational Brotherhood of Electrical Workers.. Lo
cal 84() is a labor organization within the meaning of Section
2(5) of the Act.

7. Since July 10. 2012. the Respondents have failed and ic—

fused to apply the terms and conditions of the February 2.4.
20] I Letter of Assent C and the June 1. 2t)l 2 through Ma 31.
2t) 1 5 collective-bargaining agreement svith the I B EW and
N EC’A. Finger Iakes (Thapter. to the employees in the appro—
priate bargaining unit in violation of Section X(a)(5) and (I) of
the Act.
. By tvithdraw Ing recognition and repudiating, the collec

tive—bargaining agreetnent wit.lt i.ocal S40. and tiy Fiiling to
continue in effect all the terms and conditicins 0) etnplovmertt
of its collective—bargaining agreement inc.ludintg by ceasing to
make coruributions to the hcnetit l’nc1s. the Respondents have
been fui ling and refusing to bargain c.oliectis ely ancI in good
faith with the exclusive coLlective—bargaining rcpresenu’ative of
its employees in violation of Section ta)5) and C I 1.

9. By discharging eniployee. Anthony Blondell, the Re—
spondents have been discriminating in regard to the Lure. ten—
ore. or tet-ins or conditions of cmploynwnt of its employees.
thereb discouraging membership in a labor csrganization in
t iC)l iticin C)l LLtion S( i)( 1) tad (I) ol IlK Act

10. ‘flue Respondents’‘-above described unthir labor practices
aflëct commerce tw.ithin the tneaning of Section 2(6) aiucl (7) of
the Act.

Having iottnd that the Resitudents arc a stngle enuployer or
alter egc)s. its olIïcet’s. agents. successors. and assigns, I shall
order thent to ceasc‘‘and desist and to take certain afhirmative
action designed to effectuate the policies ofthe Act. Spccilical—
ly. hating 1ottrtcl that the Respondents violated Section Sta IS)
and I ) of the Act by refusing to recognize the F’ebntary 24.
20 I I Letter ol Assent C and col tective—bargaining agreement
that is in el’tect from Jcine I . It) I 2, through vlay 3 1 . 20 1 5. with
the IBEtV. Local 54() and the. Finger Lakes Chapter. NI:cA_
that establishes the tertns and conditions ol’ enipltsyees in the
appropriate bargaining unit, I shall order the Respondents to
comply with the Letter of Assent C aitcl all the ternis and ccsndi—
tions ofemplovinent ot the colleetite—hargainuinug agreement.

Itaving lound that ttue Respondent.s violated Section 8( a)( 5)
and ( I I o)• the Act by withdrawirtn recognition trota IBL’SV
Local 54t) and Iiilintg t)’.utn Jctl 21). 2()h 2. to contnstie in eftèct
all the terms and conditions of the lBE\’ and NE(’.-\ agree
ment. I shall order the Respondents to recognize Local No. 84f)
as the exclusive bargaining representative, of employees in the
unit and to apply all the tc tns atud conditions of the IBEW
agreement. and nov automatic extensions thereot I shall also
order the. Respondents to make whole, unit employees for acty
loss of earnings and other bertefIts they may have suffered as a
resttlt of the Respondents failure. to continue in effect all of the
terms and conditions of the IBEW L.oral No. 84() agreement in
the manner set forth in Ogle P,’vwrtioti Scrvic-e, 1.83 N LR B 682

I 97t)). enfd. 444 F.2.d 5(12 (6th Cir, 1971), with interest as
prescritied in .Yew !ivrions and Kcntuc-kt’ Rits’i’ .llcclicol (‘cu
te,’. 356 NI_RH No. 8 (2010).

Flating also fuund that the Respondents violated Secticun
X(a)(3 ) arid 1) ol’ the Act by discharging Anthony BIonUeIl_ I
shall order the Respondents to oIler him full reinstatement’ to
his former job or. ii’ the Job no lo;tger exists, to a substantially
equivalent job. without prejudice to seniorit o;’ any other rights
or privileges previously enjoyed. Further, the Respondents
shall make the albrementiotted employee whole for any loss of
earnings and other benefits sttfferecl as a result of the discritni—
nation against him, Backpay shall be computed in accordance
with F. W fVvolwoi’t), (‘v., 90 NI_RB 289 (195(1), with interest
as prescribed in Neim- llvrrvns. 283 NLRB 1173 (1987), pltts
daily cotutpottnd interest as prescribed in Keniiwki’ River Metli—
cvi (‘enter, above. ‘[‘Lie Respondents shall also be required tc.
expunge from its tiles any and all ic ferences to the unlaw IltI
discharge c)f the alorementioned employee and to notify him in
writing that this hits becn done and that the unlaw [uI discharge
will not be used against him in any way.

The Respondents shall tile a report with the Social Security
Ad.tninistration allocating backpay to the appropriate calendar
quarters. The Respondents stial I also compensate Anthony
Blondell for the adverse tax consequences. if any. of receiving
one or more lump—sum backpav awards covering periods longer
than I year. t_utIuo Exprezs, tue.. 359 NI_RB No. 44 (2.012).

ot.u these findings and of fuct and conclusions ol law and on
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the nir rcctwd. I issue the fo1Iowitii recotninended1”
I Casc and desist horn
(a) Refusiri to honor the fhrctarv 24, 2t) I I I,itr of Assiit

I.: and collcttve—bartaEiing a!recnient ihat is tn elleet tIoin
June 1 . 20 I 2. lht()Ugh vlay 3 1 . 20 I 5. t ith th lBE\. ical 84t)
mnc1 thc F inFer takes ttnipter. N Et.i\. that establishes th ienns
and conditions of ctnples in thL pwOpnale taraitiing ttflit.

( b) I U hin_ ith LI tI1L1 L (0 b ii .. un ..oIk.ti I in Lood h iith
ilIi the UT1t)fl lBl.V Local S40 as thc Scttori 9(i) xzlusi
bargaining tepresentauve of the emploees in the appropriate
unit during the teon of their collective—bargaining agreement
and any atitotnatic extensions thereof.

(C) Repudiating and fiuiling and refusing to eontintte in efI.ct
all the tenns and conditions of its collective—bargaining agree
ment with the IBEW Local 4() since inN 20, 21)12. and tO
make paments to the hi’mge benefit funds under the collective—
bargaining agreement.

(dl Di’wh ii int_ md I m ins. oh I L nphn by nonchuonin,
titel r employment in working in a nonunion company and by
discoutanitto employees from engaging in concerted acti itles,

ci In any like or related manner interfering s ith, restraining.
or coercing employees in the exercise of the rights guniantecci
them by Section 7 ot the Act

2 Take the lbllo mg atflrtnative action necessary to dice—
tuate the purposes and po1 icies oh the Act.

(a) Give lull force and ehThet to the terms and conditions of
employment provided in the collective—bargaining agreement
with the Un ion and make whole unit employees [or any loss C)!

earning and other benefits resulting horn the Respondents’
failure to honor the terms c.f the agreentent in the manner set
forth in the remedy section ot this decision.

Ii,) Upon request by the Union, bargain collectively in good
fliith s hIt the Union as the exclusive representative ot’ the em—
pIo ees in the appropriate bargaining unit,

Cc) Remit the fringe benefit funds payments which have be—
ctJine due and reimburse unit emploees for any losses arising
Irom the Respondent’s I’ailure to make the required payments in
the manner set torth in the remedy section at this decision.

(d) Within 14 days from the date of the order. otier Anthony
Blondell full reinstatement to his lbrmer job or, if that oh no
longer exists, to a substantiall equivalent position, without
pt’efud.ice. to his seniority or any other rights or privileges tie
previously en1oyed.

Ce) Make Anthony Blondell whole, with interest, fur any loss
oh earnings and benefIts suffered by him as a result of his tin—
lawful layoff.

tt’) Preserve and. within fuurtecn (14) days of a request. or
such additional titne as the Regional [)irector rna allos’ fur
good cause sho n. protide at a reasonable place designated by
the Board or its agents. alt payroll records, social security pay
ments records, timecards. personnel records and reports. and all
other rece.irds. including an electronic copy of such records il

stored in electronic form, necessary to analyze the amount of
hackpay and other adl ustrnents of monetary benetits due tinder
the terms of this Order.

(g) Within fuctrieen (14) days. post at the Respondents’
Newark. New York facility, a copy ot the. attached notice
marked “Appendix.”’7 Copies of the notice, on forms provided
by the Regional [)irector for Region 3. after being signed by’ the
Respondents’ authorized representative, shall he posted by the
Respondents immediately upon receipt and maintained tbr 60
consecutive days in conspicuous places including all places
where notices to employees are custonnarily posted. Reasona
ble steps shall be taken by the Respondents to ensure that the
nOttees are not altered, detiteed. or covered by any other mate
rial. In addition to physical posting of paper notices, the notic
es shall be distributed electronically, such as by email, posting
on an intranet or an internet site, and/or other electronic means,
if the Respondents customarily conn.tnunieates with its employ
ees by sttch means. In the event that, during the pendency of
these proceedings. the Respondents have gone out of business
or closed the facilities involv cut in these proceedings.. at’ sold
the business or the hicilities in%olt ed herein, the Respondents
shall duplicate and mail, at its own expense. a copy 01’ the lit)’

tice to al] current employees and former employees employed
by the Respondents at any time since July 21), 2(112.

(hI Within 2 1 days aher service by the Region, life whit the
Regional [)irector a sworn certificate oh a responsible otheial
ott a (arm provided, by the Region attesting to the steps the
Respondents have takeut to comply.

Dated, Washington. t){’. .lanuary 6. 2.014

APP[Nl)lX

Nut RI ‘[i) EMI’t.ovtFs
Ps t’t) ity Ott twit ot: ri it

NA1to\\, 1,51105 Rit..vrtoi’s BoAst)
An Agency oh the United States Government

The National i,ahor Relations Board has totind that we violated
Federal labor law and has ordered us to post anid obey this notice,

FEI)ERAI., [_AW GIVES YOU THE RIGHT ‘l’C)

Form, rain, or assist a union
Choose representatives to bargain with us on your be—

Act together with other employees tor your benelit and

half

protection

ties,
Choose not to engage in any c)f these protected ac tivi—

Wi wit i. \ol” fail and refuse to bargain in good fuith with the
collectise—hargainmg represenitative of our employees in the
appropriate bargaining unit described below

All employees perlhmiing work, as set kutit in Article [I of
the January I. 21)11 to May 31, 2012 agreement between the

2 no esception) arc tiled as provided by Sec. 10246 of the
Board’s Rules md Regulations, il’;c indings. conclusions anLi rcct)m
mended O,dcr shall, as provided in Sec. I 02411 ot’ the Rules., be idopi
ed by he bard tint! all ohjcctio’ns a them sh,,li be deemed waived lbr
alt ptmrposcs.

r 11’ his Ordcr is enfttrced by a judgment ot’ the Unit’d States Court
of Appeals. the words in the notice reading “Posted by Order oh’ the
Nat tonal I tibor RchnIons Board’’ shalt read “Posted Pursuant to a
Judunment ni the ti nited States Court oh’ Appea ts Enforcing an Order of
the National labor Relations iboard.”
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union and the finger Lakes, New York Chapter of NE(.’A.
and the June t, 2() I 2 to May 3 1, 2f) [5 successor agreement
between the Union and the hnget [_akes. New York Chapter
ot N ECA. t%ithin the geogmpluc area set tbtth in Article II of
the same agreements.

Wi. wtt ot tad and refuse to recognize and adhere to the
collective—bargaining agreement dated Jtme 1, 201 2. through
May 3 t, 20 15. by flmilmg to pay contractually established wage
rates and fuiling to make contractuatly—required fl.tncl contribu
tions to the unit described above.

Wi wit.t. ‘ct)r lay otlor condition your employment on work
ing for a nonunion companY.

Wi: wtt.t. sot in any sitnitar manner interfere with, restrain.
or coerce our employees in the exercise of the rights guaranteed
theni by Section 7 of the Act.

\VF witi make whole our employees lbr any losses they may
have suffered as a result of our refusal to honor the applicable
collective—barnairting agreement by transmitting, with interest.
the contribuuons owed on their bhal I to the Union’s funds.

‘,Vi wtt.t. continue in force and effect the colteetise—
bargaining agreement efl’.etive from June 1, 2012. through
May 3 t, 2015.

Wt WILL. otir full and imtnediate reinstatement to Anthotiv
I3londell to his fhnner job or. if that job is no longer available.
to a substantially equivalent position. without prejttdice to his
seniority or an other nghts or privileges he previously en—
joved,

\Vt: w 11. tnake.Anthonv I3londell whole br any loss of earn
ings and other benefits he sutffrecl as a result of our discrimina
tion against him, plus interest.

Wi wtc. within 14 days from the date of the recommended
order, remove from ostr tiles any retrenee to Anthony
Blonclell’s unlaw futl July 2t), 2012 layoff and exptmnge it tIotn
our records. and within 3 days dierealier, we wi El notitv him in
writing that we have done so and that the layoff will not he
ctsed aoainst him itt any way.

Ntv,.RK Fl.,htlRK CORP., NL\V\RK ELLc’rRlu
2.0, txu’., su (,‘.)L,A(lNo tNt.)t.SI’RliS, INC.
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